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Permitted Development Rights

Paul Brown KC and Miriam Seitler



Context (1)

• PD rights date back to the TCPA 1947

• Initially mainly used for development that was unlikely to be refused pp

• But increasingly amended to achieve policy objectives

• E.g. amendments to the 1995 GPDO:
– 2013:  The free schools agenda:  Class K)
  First office to residential (Class K) (extended as Class O in 2015)

– 2014 Free schools extended to agricultural buildings (Class MA)
  Agriculture to residential (Class MB)



Context (2):  the key 2020 Reforms - GPDO

• Enlarging dwellings:  Part 1 Class AA

• Upwardly extend existing blocks of flats, terraces of houses, single dwellings 
to provide new C3 (up to 2 storeys):  Part 20 Classes A, AC and AD

• Upwardly extend shops and offices to provide new C3 (up to 2 storeys):  Part 
20 Classes AA and AB

• Demolish existing office or research building or block of flats and replace with 
C3 up to 2 storeys taller:  Part 20 Class ZA

• Change use from Class E to C3 (Class MA) 



Context (3): the key 2020 Reforms – the UCO

New Class E
• E(a) Display or retail sale of goods, other than hot food (ex A1) 
• E(b) Sale of food and drink for consumption on the premises (ex A3)
• E(c) Provision of financial services, professional services, other services 

appropriate in a commercial, business or service locality (ex A2)
• E(d) Indoor sport, recreation or fitness (ex D2)
• E(e) Provision of medical or health services (ex D1)
• E(f) Creche, day nursery or day centre (ex D1)
• E(g) Offices, R&D and light industrial (ex B1)



Context (4):  The significance of the change

• 2016/17:  PD rights provided nearly 18,900 home (8.5% of net additions)

• The 2020 changes (according to Boris Johnson, “Build, Build, Build”): 

“the most radical reforms to our planning system since 
the Second World War” 

     



Reasons for controversy (1):  
The limited scope of prior approval 

• PPPG Reference ID: 13-026-20140306 (emphasis added) 

 “The matters for prior approval vary depending on the type of 
development and these are set out in full in the relevant Parts in 
Schedule 2 to the General Permitted Development Order. A local 
planning authority cannot consider any other matters when determining 
a prior approval application.” 

  

• See also:  Murrell v. Secretary of State for Communities and Local 
Government [2010] EWCA Civ 1367



Limited Scope of Prior Approval:
Practical Implications for B1 to C3 (1) 

(1) No control over size of units
• The Clifford Report (2020)
 “Overall, only 22.1% of dwelling units created through PD would meet the 

nationally described space standards (NDSS), compared to 73.4% of units 
created through full planning permission... 68.9% of the units created through 
PD were studios or one bedroom compared to 44.1% of the planning 
permission units.”

• Building Better, Building Beautiful Commission, “Living with Beauty” (2020) (quoting 
research by the RICS):  just 31 per cent of 1,085 permitted development homes in 
Croydon met national space standards, while only 14 per cent had access to private 
or communal amenity space.



Limited Scope of Prior Approval:
Practical Implications for B1 to C3 (1)

“It’s like an open prison”:  the catastrophe of converting 
office blocks to homes

              - Guardian, 27.09.2020



Limited Scope of Prior Approval:
Practical Implications for B1 to C3 (2)
(2) No control over sunlight/daylight
Watford appeal, conversion to 15 flats ranging from 16.5sq m to 22sq m in size

"Overall, I recognise that the proposed 
units are small and that, for example, 
living without a window would not be a 
positive living environment. However, 
the provisions of the GPDO 2015 require 
the decision makers to solely assess the 
impact of the proposed development in 
relation to the conditions given in the 
order.”



Limited Scope of Prior Approval:
Practical Implications for B1 to C3 (3)

(3) No consideration of wider environment

 “There was… a notable tendency that PD schemes were more likely to 
be located in primarily commercial areas (like business parks) and 
primarily industrial areas than planning permission schemes (7.9% of PD 
schemes compared to 1.0% of planning permission schemes; about 
eight times more). Our site visits found that some of these locations 
offered extremely poor residential amenity.”

       -  Clifford Report



Limited Scope of Prior Approval:
Practical Implications for B1 to C3 

 “In some instances, we have inadvertently permissioned future slums.”

               - Building Better, Building Beautiful Commission,       

“Living with Beauty”



(1) The analogy with outline permissions:  Murrell v. Secretary of State for Communities 
and Local Government [2010] EWCA Civ 1367

 “The analogy [with an outline permission] is not a precise one …  Nevertheless, the two 
situations call for a broadly similar approach, and the analogy with outline planning 
permission has a real value in underlining the point that the assessment of siting, 
design and external appearance has to be made in a context where the principle of the 
development is not itself in issue.”

(2) Displacing the Local Plan:  Part 3 Para W,  Part 20 para B15(b):  applications for prior 
approval are to be determined “having regard to the NPPF”.  No mention of the 
development plan

Reasons for Controversy (2):  
Limiting the Power to Refuse



Reasons for Controversy (3):
No Section 106 Contributions

“A Royal Institution of Chartered Surveyors (RICS) study of the extension        

of permitted development rights in just five local authorities found they may 

have lost £10.8m in planning obligations and 1,667 affordable housing units 

from approved conversions, as opposed to the more conventional planning 

permission route.”

- Building Better, Building Beautiful Commission, “Living with Beauty”



Reasons for Controversy (3):
No Section 106 Contributions

“No contributions towards local social 
or physical infrastructure via negotiable 
Section 106 agreements apply. 
However, Community Infrastructure 
Levy is not increased to compensate for 
this and developments may well create 
costs for local authorities. We have 
thrown the baby out with the 
bathwater.”

- Building Better, Building Beautiful 
Commission, “Living with Beauty”



Reasons for Controversy (4)
The Lack of Environmental Assessment
Rights:Community:Action v. SSHCLG [2021] EWCA Civ 1954 
• The concept of a plan or programme is a process lying in the future, for which the plan or 

programme provides a framework of “criteria” or “rules” to assist the making of that 
decision. Such a plan or programme was not itself a consent for an individual project.

• The UCO is a statutory measure whose effect is to amend the definition of those changes of 
use that are development. That “has nothing to do with the creation of a ‘framework for 
future development consent of projects’”

• The provisions of the GPDO are “in themselves … individual grants of planning permission, 
either with or without a requirement”. “A statutory process by which development consent is 
actually granted for a project of development is not to be equated to a “framework for future 
development consent of projects”.



Permitted Development Rights - Part II

Miriam Seitler



• Three types of problem:

– Right to convert

– Practical problems during conversion process

– Practical/legal consequences once conversion complete 

Property law implications of permitted development rights 



Property law implications of permitted development rights 

• Consider: 
– Lease
– Headlease
– Agreement for lease 
– Office copy entries and freehold transfers 
– Physical state of the property 
– Statutes:

• Landlord and Tenant Act 1927
• Landlord and Tenant Act 1987
• LRHUDA 1993
• Commonhold and Leasehold Reform Act 2002 



Building residential floors above existing 
residential/commercial  

• Class A, Part 20, Schedule 2 to GPDO 2015

• Possible implications/challenges in property law:

1. Right to build: 
• ownership of airspace
• implied term/letting scheme argument
• repair obligations (Vectis Property Co Ltd v Cambrai Court Management Co Ltd [2022] 

UKUT 42)

• interference with RTM (Francia Properties Ltd v Aristou & Ors [2017] L. & T.R. 5)



Building residential floors above existing 
residential/commercial  

2. Quiet enjoyment/non-derogation from grant/interference with easements

3. Party Wall/trespass issues



Building residential floors above existing 
residential/commercial  

4. Rights of first refusal under 1987 Act when selling off the floors/units + 
possible avoidance mechanisms 

5. Service charges: developer costs/variation of leases/implied term

6. Creating/increasing risk of enfranchisement or acquisition of RTM + 
possible avoidance mechanisms  

Aldford House Freehold Ltd v Grosvenor (Mayfair) Estate) [2020] Ch 270
LM Homes Ltd v Queen Court Freehold Co Ltd [2020] EWCA Civ 371



Building residential floors above existing 
residential/commercial  

7. Hope value on enfranchisement

Vectis Property Co Ltd v Cambrai Court Management Co Ltd [2022] UKUT 42
House of Mayfair Ltd v Aitchison [2021] UKUT 73



Change of use to residential

• Class MA (previously O)

• Possible implications/challenges in property law:
1. User covenant in lease/headlease/freehold transfer

2. Possibility of discharge/modification under s.84 of 1925 Act

3. Restrictions on negotiated agreement arising from 
Duval v 11-13 Randolph Cresent Ltd [2020] UKSC 18



Change of use to residential

4. Covenant requiring consent for planning applications – prior approval 

Sequent Nominees Ltd v Hautford Ltd [2019] UKSC 47

5. Risk of enfranchisement/acquisition of RTM and avoidance mechanisms

6. Right of first refusal under 1987 Act when selling off flats



Building Safely
including the Building Safety Act 2022

Sasha Blackmore and Aaron Walder



Overview

A. Grenfell and the basis and necessity of the Act;
B. The genesis of the act and potential problems

e.g. Commencement and who it applies to (s.170, 2022 Act) and the bar on 
the recovery of service charge and where it applies (Pt.5 and Sch.8, 2022 
Act)

C. Anti avoidance provisions
D. The new sections 126, 128 and section 129 of the 2022 Act
E. Planning policy, good design and Building Safely
F. On the horizon... new s.20D of the 1985 Act



Part A:
Grenfell and the basis and necessity of the Act



A Policy Perspective

OR…where are we going, and how did we get here…..



Dame Judith Hackitt Review

“the evidence has demonstrated that there has been a “race to the bottom” in the 
construction industry. It is clear that competence, and ability and desire to comply with 
building regulations, has been “patchy”, with profit the overwhelming priority, leading 
to cost-cutting at every turn.  Underpinning this has been a regulatory system that is 
not fit for purpose and which has failed to identify systemic issues in the building sector 
or appropriately enforce building regulations. The manufacturers of construction 
products have also played their part, with the evidence to the review of both deliberate 
gaming of the testing regime and questionable marketing practices”



Bad guys

• The Construction Industry
• Construction Products (Cladding etc)
• The Government?



no leaseholder living in a 
building above 11 metres will 
have to pay to fix dangerous 
cladding



Usual obligations

• Landlord – Obligations to undertake works of repair and fire safety and/or 
works required by a competent authority such as works required under a fire 
safety notice.

• Tenant – contractual obligation to make payments to landlord to indemnify for 
such works, subject to reasonableness.



Who pays?



Part B:
The genesis of the act and potential problems



Building Safety Act 2022
An Act to make provision about the safety of people in or about buildings 
and the standard of buildings, to amend the Architects Act 1997, and to 
amend provision about complaints made to a housing ombudsman.

• [28th April 2022]

https://www.legislation.gov.uk/ukpga/2022/30/introduction/enacted?view=plain


170 Commencement and transitional provision

(3) The following provisions come into force at the end of the period of two 
months beginning with the day on which this Act is passed—
(a) sections 116 to 125 and Schedule 8

(5)The other provisions of this Act come into force on such day as the Secretary 
of State may by regulations appoint.
 



117 Meaning of relevant building

(2) “Relevant building” means a self-contained building, or self-contained part of 
a building, in England that contains at least two dwellings and:

(a) is at least 11 metres high, or
(b) has at least 5 storeys.

 



(3) “Relevant building” does not include a self-contained building or self-
contained part of a building —

(a) in relation to which a right under Part 1 of the Landlord and Tenant Act 
1987 (tenants’ right of first refusal) or Part 3 of that Act (compulsory 
acquisition by tenants of landlord’s interest) has been exercised,
(b) in relation to which the right to collective enfranchisement (within the 
meaning of Chapter 1 of Part 1 of the Leasehold Reform, Housing and 
Urban Development Act 1993) has been exercised,
(c) if the freehold estate in the building or part of the building is leaseholder 
owned (within the meaning of regulations made by the Secretary of State), or
(d) which is on commonhold land.



119 Meaning of “qualifying lease” and 
“the qualifying time”

(2) A lease is a “qualifying lease” if—
(a) it is a long lease of a single dwelling in a relevant building,
(b) the tenant under the lease is liable to pay a service charge,
(c) the lease was granted before 14 February 2022, and
(d) at the beginning of 14 February 2022 (“the qualifying time”)—
(i) the dwelling was a relevant tenant’s only or principal home,
(ii) a relevant tenant did not own any other dwelling in the United Kingdom, or
(iii) a relevant tenant owned no more than two dwellings in the United Kingdom 
apart from their interest under the lease.
 



120 Meaning of “relevant defect”

(2) “Relevant defect”, in relation to a building, means a defect as regards the building that—
(a) arises as a result of anything done (or not done), or anything used (or not used), in 
connection with relevant works, and
(b) causes a building safety risk.
(3) In subsection (2) “relevant works” means any of the following—
(a) works relating to the construction or conversion of the building, if the construction or 
conversion was completed in the relevant period;
(b) works undertaken or commissioned by or on behalf of a relevant landlord or management 
company, if the works were completed in the relevant period;
(c) works undertaken after the end of the relevant period to remedy a relevant defect (including 
a defect that is a relevant defect by virtue of this paragraph).
“The relevant period” here means the period of 30 years ending with the time this section comes 
into force.
 



(5) For the purposes of this section—
“building safety risk”, in relation to a building, means a risk to the safety of 
people in or about the building arising from—
(a) the spread of fire, or
(b) the collapse of the building or any part of it;



Schedule 8 Remediation Costs Under Qualifying Leases

• No service charge payable for cladding remediation
• 8 (1)No service charge is payable under a qualifying lease in respect of cladding 

remediation.
• (2) In this paragraph “cladding remediation” means the removal or replacement of any part of 

a cladding system that—
– (a) forms the outer wall of an external wall system, and
– (b) is unsafe.

 



• “relevant defect”: see section 120 (arises as a result of anything done (or not 
done), or anything used (or not used), in connection with relevant works, and 
causes a building safety risk);

• “relevant measure”, in relation to a relevant defect, means a measure 
taken—

• (a) to remedy the relevant defect, or
• (b) for the purpose of—
• (i) preventing a relevant risk from materialising, or
• (ii) reducing the severity of any incident resulting from a relevant risk 

materialising;
• “relevant risk” here means a building safety risk that arises as a result of the 

relevant defect;



Part C:
Anti avoidance provisions



No recovery of service charge where:

• Para 2 - No service charge payable for defect for which landlord or associate 
responsible

• Para 3 - No service charge payable if landlord meets contribution condition
• Para 4 - No service charge payable where lease below certain value 

(£325,000 in Greater London, £175,000 any other case)



Limit on service charge in other cases

• 5(1) A service charge which would otherwise be payable under a qualifying 
lease in respect of a relevant measure relating to any relevant defect is 
payable only if (and so far as) the sum of —

• (a) the amount of the service charge, and
• (b) the total amount of relevant service charges which fell due before the 

service charge fell due,
does not exceed the permitted maximum.



Remediation Orders and Remediation Contribution Orders

• A “remediation order” is an order, made by the First-tier Tribunal on the 
application of an interested person, requiring a relevant landlord to remedy 
specified relevant defects in a specified relevant building by a specified time.

• The First-tier Tribunal may, on the application of an interested person, make 
a remediation contribution order in relation to a relevant building if it 
considers it just and equitable to do so.

• “Remediation contribution order”, in relation to a relevant building, means an 
order requiring a specified body corporate or partnership to make payments 
to a specified person, for the purpose of meeting costs incurred or to be 
incurred in remedying relevant defects (or specified relevant defects) relating 
to the relevant building.



Part D:
The new sections 126, 128 and section 129 of the Act



Building control prohibitions

New ss. 126, 128 &129, BSA 2022
- S.126 – “Building Industry Scheme”  - such a scheme may be to secure safety or 

improve standards, “by securing that persons in the building industry remedy 
defects in buildings or contribute to costs associated with remedying defects…”

- S.128 & 129: Power for SoS to prohibit persons or descriptions of persons from 
carrying out development / applying for building control approval
- May prescribe those who are eligible to join, but do not, a “building industry 

scheme” 
- May prohibit for failing to have remediated existing dangerous buildings  
- May have exceptions
- May prevent certificates of lawfulness under the 1990 Planning Act and enforce 

under Part 7 of the 1990 Act



Different perspectives – how will this be resolved?
• Requires underlying regulations for appraisal 
• Developers & landlords: concern that may make compliance with a voluntary 

code in effect obligatory.  What will be in the voluntary code?
• Regulatory regimes: some other regulatory regimes have models with 

similarities; waste has an obligatory “duty of care” and requirements for a 
“legal operator” and “competent operator”.    An operator’s record is 
examined for competence; accidents, convictions, and record of compliance 
with Permit conditions is examined. There are designated professional 
schemes with required continuing competency assessments (previous 
“deemed” competency is still valid if applicable). A financial guarantee is 
required for certain waste sites.  



Part E:
Planning policy, good design and Building Safely



London Plan: Select policies

• Policy D5 Inclusive Design includes “be designed to incorporate safe and dignified
emergency evacuation for all building users” and requires D&AS to include an “inclusive
design statement”.

• Policy D9: Tall buildings.  Functional impact policy includes safety issues
• Supporting text includes “Safety considerations must be central to the design and operation of

tall buildings”
• Policy D11 Safety, security and resilience to emergency includes “Development proposals

should maximise building resilience and minimise potential physical risks…”
• Supporting text includes “New developments, including building refurbishments, should be

constructed with resilience at the heart of their design” and “should incorporate appropriate
fire safety solutions and represent best practice in fire safety planning in both design and
management”

• Policy D12 Fire Safety includes “In the interests of fire safety and to ensure the safety of all
building users, all development proposals must achieve the highest standards of fire safety…”

• Supporting text includes: “How a building will function in terms of fire, emergency evacuation,
and the safety of all users should be considered at the earliest possible stage” and “The matter
of fire safety compliance is covered by Part B of the Building Regulations. However, to ensure
that development proposals achieve the highest standards of fire safety, reducing risk to life,
minimising the risk of fire spread, and providing suitable and convenient means of escape
which all building users can have confidence in, applicants should consider issues of fire
safety before building control application stage, taking into account the diversity of and likely
behaviour of the population as a whole”



Part F:
On the horizon... new s.20D of the 1985 Act



Section 133

• (2)The landlord must—
• (a) take reasonable steps to ascertain whether any grant is payable in respect of the 

remediation works and, if so, to obtain the grant;
• (b) take reasonable steps to ascertain whether monies may be obtained from a third party in 

connection with the undertaking of the remediation works and, if so, to obtain monies from 
the third party;

• (c) take prescribed steps relating to any other prescribed kind of funding.
• (3) In subsection (2)(b) the reference to obtaining monies from a third party includes 

obtaining monies—
• (a) under a policy of insurance;
• (b) under a guarantee or indemnity;
• (c) pursuant to a claim made against—
• (i) a developer;
• (ii) a person involved in the design of the building or of works to the building; or
• (iii) a person involved in carrying out works in relation to the building.



Public Funding Shortfalls and their Impact on the 
Private Sector

Dan Kolinsky KC, Tim Buley KC and Katharine Elliot



Public Funding Shortfalls and their 
Impact on the Private Sector

(NDR overview) 

Dan Kolinsky KC



NDR context
• Pre 1988 – local rates (set and collected by local authorities)

• LGFA 1988 – centralisation; UBR; collected locally but pooled; decline in LA 
role, interest and expertise 

• LGFA 1988 division of roles:
– SS sets UBR multiplier by SI
– VO – responsible for compiling and maintaining rating lists (hereditament 

and RV) 
– BAs – responsible for collection and enforcement (but no direct financial 

stake); role in supplying of information to VO (+ completion notices) 
– RP – reactive, can maker of proposals to alter rating list;  no duty point out 

errors/omissions



Rates Retention and current situation 

• Local Government Finance Act 2012 – authorises retention of rates locally

•  Current situation 
– Areas BA activism: 

• Unoccupied rates mitigation 
• (Perceived) shams 
• Charitable relief – abuse, perceived abuse and technicalities 
• Untapped rateable value (new and newly discovered hereditaments) 
• New buildings (and alterations) (completion notices)
• Allocation of hereditaments to local list from central list 



Opportunities and threats (for BA)
• Rare area of potential source of new income for financially stretched LAs
• But….

– Uncertainty of key concepts (eg unit of assessment, rateable occupation)
• Imperfect routes to legal certainty 
• mags court (appeal to HC on case stated only and no further)
• BA have few participatory rights in tribunal system
• High Court declaratory relief possible in theory for some disputes but 

rarely used 
• Major cases have gone all the way to Supreme Court with different 

outcomes along the way!
• Failed activism can have great financial impact years later

– E.g. partial reversal of Woolway; failed ATM litigation 
• Potential for restitution if payment demanded on flawed legal basis 



Business Rates Review: 

• Nov 2021 technical consultation document published 

• Consultation ran from 30/11/21-22/2/22

• No published response yet

• Status under new administration? 



Key proposed changes 

• Key proposal is more frequent revaluations (3 year list) 

• Restrictions on changes based on MCC within life of list (see 3.3)

• Proposed new legal duty requiring ratepayers to supply certain types of 
information to the VOA “in order to support more frequent revaluations and 
improve the accuracy of the rating list” (para 1.2) 

• Introduces “an element of ratepayer self-declaration” (1.8)



Proposed duty of disclosure 
• The government is considering a general duty to provide information relevant to the 

identification and valuation of a rateable property (1.17)

• duty to notify the VOA of changes to the occupier and property 
characteristics that affect the assessment of the property for business 
rates. The VOA will share occupier details with billing authorities to support 
correct and timely business rates bills

• mandatory provision of rent and lease information, as well as trade 
information used for valuation



Operation and Enforcement DoD

• Described as “straightforward” (1.18)

• Consultation envisages: 
– Duty to inform of changes; and 
– Annual return 

• Sanctions regime (with penalty notices) “to support ratepayers” to provide 
information envisaged from 2026 



Implications
• Radical shift in responsibilities from centrally administered towards elements of self-

assessment

• Likely to require much greater “in house” understanding of business rates in the 
commercial sector 

• Ambit of relevant information – likely to be contentious in complex cases or cases 
where the identification of the unit of assessment is itself contentious 

• Will those administering be able to process information submitted in a timely way? 

• Does nothing to solve underlying complexity of key concepts on which tax is based 
and may not improve the inefficiencies flowing from division of roles between BA and 
VO.



TIM BULEY KC

PUBLIC FUNDING SHORTFALLS AND THEIR IMPACT 
ON THE PRIVATE SECTOR: 

CIL AND DEVELOPER CONTRIBUTIONS



CONTEXT: INFRASTRUCTURE FUNDING
• Planning system recognises that the carrying out of development in an area may bring with it 

externalities, costs which are imposed on the wider community by way of demands for new infrastructure 
to serve the development. 

• Obvious examples include need for new schools to service residential development, highway 
improvements and the like. 

• Planning system currently uses more than one “model” to secure financial and other contributions from 
developers. In particular, we now have:
(i) Community Infrastructure Levy (“CIL”), imposed under Part 11 of the Planning Act 2008 and the 

Community Infrastructure Levy Regulations 2010 (“the CIL Regs”), which provides for a generic levy 
on development; and 

(ii) The possibility for planning authorities to seek case specific financial contributions under section 
106 of the Town and Country Planning Act 1990 (“Section 106”), and also for example under 
section 278 of the Highways Act 1980 . 

• Purpose of this short session is to briefly explore the potential for overlap between these models, which 
co-exist in the planning system. 



COMMUNITY INFRASTRUCTURE LEVY (1)
• According to the National Planning Policy Guidance (“NPPG”), CIL is:

… a charge which can be levied by local authorities on new development in their area … [which] applies where a 
local authority has consulted on, and approved, a charging schedule which sets out its levy rates … 

• Purpose is to “ensure” that “costs incurred in supporting the development of an area “can be funded (wholly or partly) 
by owners or developers of land [ in a way that does not make development of the area economically unviable]” 
(section 205(2) of the 2008 Act). 

• CIL is then payable on any new development (with net additional floorspace over 100 sqm) falling within specified 
categories (as set out in the charging schedule), in proportion to the amount of floorspace in that category.

• The requirement to pay CIL is a generic obligation, unrelated to any consideration of the particular infrastructure 
requirements that may be generated by the particular development for which planning permission is sought.

• Basic model is one of a tax or automatic levy. 



COMMUNITY INFRASTRUCTURE LEVY (2)
• Obligation to pay CIL is then subject to various forms of exemption or relief, as set out in the NPPG: 

• The following do not pay the levy:
• development of less than 100 square metres, unless this consists of one or more dwelling and does not meet the self-build criteria 

below, in which case the levy is payable (see regulation 42 on minor development exemptions);
• buildings into which people do not normally go (regulation 6(2));
• buildings into which people go only intermittently for the purpose of inspecting or maintaining fixed plant or machinery (regulation 

6(2));
• structures which are not buildings, such as pylons and wind turbines;
• specified types of development which local authorities have decided should be subject to a ‘zero’ rate and specified as such in their 

charging schedules.
• The following can be subject to an exemption or relief where the relevant criteria are met, and the correct process is followed:

• residential annexes and extensions where an exemption has been applied for and obtained prior to commencement of the 
development;

• ‘self-build’ houses and flats, which are built by ‘self -builders’ where an exemption has been applied for and obtained prior to 
commencement of the development;

• social housing that meets the relief criteria set out in regulation 49 or 49A (as amended by the 2014 Regulations), the 2015 
Regulations and the 2020 (No. 2) Regulations) and where an exemption has been applied for and obtained prior to commencement 
of the development;

• charitable development that meets the relief criteria set out in regulations 43 to 48 and where an exemption has been applied for 
and obtained prior to commencement of the development.

http://www.legislation.gov.uk/uksi/2010/948/regulation/42/made
http://www.legislation.gov.uk/uksi/2010/948/regulation/6/made
http://www.legislation.gov.uk/uksi/2010/948/regulation/6/made
http://www.legislation.gov.uk/uksi/2010/948/regulation/6/made
https://www.gov.uk/guidance/community-infrastructure-levy#para049
https://www.gov.uk/guidance/community-infrastructure-levy#para082
https://www.gov.uk/guidance/community-infrastructure-levy#para065
http://www.legislation.gov.uk/uksi/2010/948/regulation/49/made
http://www.legislation.gov.uk/uksi/2014/385/regulation/7/made
https://www.legislation.gov.uk/ukdsi/2014/9780111106761/contents
https://www.legislation.gov.uk/uksi/2015/836/contents/made
https://www.legislation.gov.uk/uksi/2015/836/contents/made
https://www.legislation.gov.uk/uksi/2020/1226/contents/made
https://www.gov.uk/guidance/community-infrastructure-levy#para054
http://www.legislation.gov.uk/uksi/2010/948/part/6/made


SECTION 106 CONTRIBUTIONS

• Section 106 provides the main and most general means of securing developer contributions that are 
specific to the project for which planning permission is sought. NPPG explains: 

 … legal obligations entered into to mitigate the impacts of a proposed development

• Completely different model to CIL, in that there is no automatic requirement to pay section 106 
contributions. Rather, they are to be justified on a case specific basis, as a “material consideration” for 
the grant of planning permission, on the basis that there is a need for the contribution to offset the harm 
that might otherwise be occasioned by the development in question.

• The well-established tests for whether a section 106 contribution may be required, previously set out in 
case law, are now codified in reg 122 of the CIL Regs, which says that a section 106 obligation may 
only be treated as a reason to grant permission where it is: 
– Necessary to make the development acceptable in planning terms; 
– Directly related to the development; and 
– Fairly and reasonably related in scale and kind to the development



CIL AND SECTION 106: OVERLAP
• When CIL was introduced, it was subject to specific rules preventing the overlap. Those rules 

were found in reg 123 of the CIL Regs, which provided for two important restrictions on the 
use of section 106 contributions.

• In both cases, the restrictions were expressed in terms of a prohibition on treating the section 
106 obligation as a material consideration for the grant of planning permission: 

(i) “No double dipping”: Planning obligation will be not a material consideration in favour of 
permission where it relates to “relevant infrastructure”, that is, infrastructure which “will be, or 
may be, wholly or partly funded by CIL”, as set in the “reg 123 list” which charging authorities 
have been required to publish.

(ii)“No pooling”: Planning obligation not a material consideration where it relates to infrastructure 
for which there are already five plus separate planning obligations in place. 



CIL AND SECTION 106: OVERLAP (2)

• Both the “double dipping” and “pooling” restrictions were abolished in 2019, by the repeal of reg 123 of 
the CIL Regs. As a result, as the NPPG now explains: 
This means that, subject to meeting the 3 tests set out in CIL regulation 122, charging authorities can use funds 
from both the levy and section 106 planning obligations to pay for the same piece of infrastructure regardless of 
how many planning obligations have already contributed towards an item of infrastructure.

• Caused some controversy in so far as it means that developers may seem to be charged twice, under 
CIL and section 106, for the same infrastructure. For example, developer may be required to make a 
CIL contribution which is referable partly to the need to fund education / new schools in the area, but 
then also required to make a section 106 contribution to the funding of a particular school necessitated 
by their development. That might be said to lead to a situation of “double charging” for the same 
infrastructure. 

• Whatever the policy merits of this, that is now the clear position. Developer can no longer simply say 
that it should not be required to fund infrastructure just because that is of a kind that its CIL contribution 
might be used for.



CIL AND SECTION 106: OVERLAP (3)

• So what if any right does the developer have to argue that the fact that they are already making a CIL 
contribution that is relevant to the provision of infrastructure of a given kind should prevent them having to 
pay an additional contribution under section 106? Arguments that there is still a prohibition on “double 
charging” are at best vague.  

• However, charging authorities are now subject to a new obligation, in reg 121A, to publish an annual 
“Infrastructure Funding Statement” (“IFS”), which sets out the “projects or types of infrastructure” which the 
authority proposes to fund (in whole or in part) via CIL. 

• That enables arguments to be made, by reference to the IFS, that contributions are not needed because the 
charging authority has already committed to fund the particular project, or kind of infrastructure in question.

• This may be scant consolation for developers for the loss of the clear prohibition on “double dipping”. Other 
than in cases where the IFS contains an unambiguous commitment to fund the particular project for which 
contributions are sought, it will be difficult to defeat an argument that the authority is entitled to have regard 
to a section 106 contribution (and to refuse planning permission if it is not provided) to mitigate the harms 
that the development would otherwise cause. 



Private Sector Enforcement & Civil Penalty Notices

Katharine Elliot



Private Sector Enforcement & Civil Penalty Notices (CPNs)

• Origins

• Framework

• Current trends 
– DLUHC June 2022 report

• Where next?



Origins

• Housing and Planning Act 
2016 (HPA 2016)

• Part of Govt drive in mid-
2010s to tackle ‘rogue 
landlords’

• Balancing regulation with 
incentivisation



Framework

• CPNs up to £30k as alternative to 
prosecution for specified offences 
under HPA 2016 and Housing Act 
2004 (HA 2004)
s.23, s.126 and Sch 9 HPA 2016

• Including failure to comply with 
Improvement Notice, breaches 
relating to HMO licensing/regulation 
and breach of Banning Order



Framework

• Criminal standard of proof applies

• Full Code Test must be satisfied

• Amount of penalty to be determined by 
LHA (max. £30k)

• One penalty per offence per offender

• Has to be alternative to prosecution

• LHAs retain income from CPNs to fund 
private rented sector enforcement activities



Framework
• LHAs must have regard to statutory 

guidance in exercising CPN 
functions
s.23(10) HPA 2016 and Sch 13A, para 12 
HA 2004

• Factors to consider (para 3.5): 
severity, culpability, track record, 
harm, punishment, deterrence, 
removal of financial benefit

• LHAs expected to develop own 
policy and act accordingly



Current trends

• Report commissioned by DLUHC from 
CRESR (16 June 2022)

• Improving understanding of use of 
enforcement powers in private rented 
sector

• Use and effectiveness of CPNs

• LHA enforcement capacity issues

• Impact of political / corporate concerns on 
strategy



Current trends

• CPNs viewed positively and effective as 
enforcement tools

• Shift away from prosecution for specified 
offences to CPNs

• 3.5 fold increase in CPN revenue collected 
between 2017/18 and 2019/20 (up to 
£100,000)

• Funding capacity enhancements

• Collective LHA approach to methodology



Where next?

• Continued trend of CPNs over 
prosecution

• Expansion to tenancy related 
offences?



Habitats, land agreements, nutrient neutrality 
and reform

David Elvin KC and Jacqueline Lean



Habitats requirements
• Habitats Directive 92/43/EEC especially article 6(3) & Part 6 of Conservation of Habitats and 

Species Regulations 2017 esp. regs 61-64
• Reg. 63 planning applications screening (low threshold) and appropriate assessment “AA” 

(high threshold) – Sweetman 
• AA requirements

– "cannot have lacunae and must contain complete, precise and definitive findings and conclusions 
capable of removing all reasonable scientific doubt as to the effects of the works proposed on the 
protected site concerned”

– A conclusion of no adverse effect on integrity can only be made if the competent authority 
“has made certain that it will not adversely affect the integrity of that site” i.e. "where no 
reasonable scientific doubt remains as to the absence of such effects”. Whilst absolute certainty 
is not required a high threshold of investigation must still be met.

• Significant weight should be given to the views of the national adviser (NE in England) and 
cogent reasons should be be given for not accepting them

 



Habitats requirements (2)

• Consistent line of authority e.g. Landelijke Vereniging Tot Behoud Van De Waddenzee v 
Staatssecretaris Van Landbouw (C-127/02) [2005] 2 C.M.L.R. 31, Sweetman v An Bord Pleanála 
(C-258/11) [2014] PTSR 1092, People Over Wind v Coillte Teoranta (Case C-323/17) [2018] PTSR 
1668, Holohan v An Bord Pleanála (C-461/17) [2019] Env LR 16 , R. (Champion) v North Norfolk 
District Council [2015] 1 W.L.R. 3170, Smyth v Secretary of State [2015] PTSR 1417, R (Wyatt) v 
Fareham BC [2022] EWCA Civ 983

• Useful summary of applicable principle by the Senior President in Wyatt at [9]
• Principles not altered by Cooperatie Mobilisation for the Environment UA v College van 

Gedeputeerde (C-293/17) [2019] Env. L.R. 27 (Dutch Nitrogen) which dealt with whether an 
assessment of national programmatic legislation exempted subsidiary projects from AA. Wyatt at [71].

• S. 6 of the EU (Withdrawal) Act 2018 preserves “retained EU case law” which predates IP completion 
day (31.12.20) and which concern the HR which are are EU derived legislation, saved by s. 2 with minor 
modifications to accommodate Brexit.

• May all change with Retained EU Law (Revocation and Reform) Bill



Initial guidance
• Nutrient issues (nitrates and phosphates) increasingly identified as an issue with regard to waters 

protected by SAC or SPA designations
• Area/catchment specific guidance issued in the case of a number of areas e.g. Solent and Stour 

Catchment (Stodmarsh)
• Intended to provide a practical means of avoiding negative appropriate assessment given the 

precautionary approach required
• Not intended to be mandatory. Stodmarsh Guidance –

– “One way to address this uncertainty and subsequent risk, until any solutions are implemented 
to remove the current adverse effects on Stodmarsh, is for new development to achieve nutrient 
neutrality. Assessing and mitigating nutrients is a means of ensuring that development does not 
add to existing nutrient burdens and this provides certainty that the whole of the scheme is 
deliverable in line with the requirements of … the ‘Habitats Regulations” … and in light of 
relevant case law.”

• National guidance issued March 2022 replacing individual guidance affecting 76 local authority areas 
and catchment specific guidance/calculators for 27 catchments



Initial guidance and legal challenge

• Solent NN Guidance challenged in R (Wyatt) v Fareham BC and R (Save Warsash) v Fareham BC. 
• Save Warsash [2021] EWHC 1435 (Admin) succeeded on planning grounds but NN issue determined for 

both in Wyatt [2022] Env LR 7 and rejected, whilst Jay J criticised the use of the national 2.4 average 
occupancy but declined to hold the decision unreasonable.

• Court of Appeal [2022] EWCA Civ 983 dismissed appeal
– Summary of legal principles at [9]
– Summary of NE guidance at [10]-[22]
– Caution with expert view not put before LPA at time of decision [30]-[33], [53], [66], [77]
– Majority disagreed with Jay J’s criticism of FBC’s reliance on the national average 
– Males LJ was critical of its use but rejected the challenge as not being Wednesbury unreasonable given 

the fact that NE regarded the mitigation as acceptable. 
– The Court found the guidance lawful and underlined the significance of NE involvement and advice, 

though confirming the guidance was not mandatory – [56]-[57]
– Males LJ reference to the new guidance [147]-[149]



National guidance (March 2022)

• Still not mandatory but accompanied by warnings in NE letter 16.3.22 that NN may limit the capacity to 
meet the AA test and grant permission. Refers to guidance as “a potential solution” and “an acceptable 
means” of dealing with nutrient issues.

• Criteria for application: (1) creates a source of water pollution; AND (2) hydrological connectivity with 
designated site; AND (3) designated site’s interest features are sensitive to water pollution.

• 4 stage approach retained from earlier guidance – 
– Stage 1 – increase in nutrient loading to habitats site resulting from increase in wastewater from 

new development.
– Stage 2 – nutrient loading from past/present land use of development site.
– Stage 3 – nutrient loading from future mix of land use at development site.
– Stage 4 – calculation of net change in nutrient loading to habitats site with buffer.

• Nutrient budget is net change in loading to the habitats site (including the buffer).
• Stage 1 output - Stage 2 output + Stage 3 output = net change in nutrient loading, to which buffer is 

applied (if not negative) in Stage 4.



National guidance (March 2022)

• Stage 1 – Calculate increase in nutrient loading to habitats site from increase in 
wastewater from new development.

• Multiple steps:
– Step 1 – calculate increase in population resulting from new development (no dwellings/units x 

residents per dwelling) (output = number of people).
– Step 2 – calculate increase in wastewater production (additional population x daily water usage) 

(output = litres per day).
– Step 3 – where appropriate, deduct the acceptable loading (mg/l) – no calculation – based on 

NE assessment.
– Step 4 – determine concentration of nutrients in wastewater (daily water usage in following 

Step 3 x wastewater nutrient concentration) (output = kg/day).
• Note importance of consistent and correct residents per dwelling value (see Wyatt). 3 options:

– National occupancy data – 2.4 residents per dwelling (2011 Census).
– Locally relevant occupancy data (see Wyatt).
– Occupancy rates based on dwelling time.



National guidance (March 2022)

• Stage 2 – Calculate the nutrient loading from the past/present land use of the 
development site.

• Two steps:
– Step 1 – obtain nutrient export values from current land use(s) (various calculations) (output = 

nutrient export coefficient as kg/ha/year).
– Step 2 – calculate annual nutrient export from current land use(s) – multiple Step 1 output by site 

area (output = nutrient load as kg/year).
• Stage 3 – Calculate nutrient loading from future mix of land use on the development site.

– based on Stage 2 – calculation of nutrient load (nutrient export coefficient multiplied by site area) 
(output = nutrient load as kg/year).

• Stage 4 – Calculate nutrient budget with buffer, where appropriate.
• Two steps:

– Step 1 – combine preceding outputs to calculate nutrient budget (Stage 1 – Stage 2 + Stage 3)  
this is the nutrient budget.

– Step 2 – unless the nutrient budget is negative, add 20% precautionary buffer (budget x 1.2)



Defra and DLUHC announcements 20-21 July 2022

• WMS by SSEFRA (20 July), followed up by Chief Planner’s letter (21 July).
• Overarching concerns: (1) delays in consenting; and (2) mitigation burden.
• Strand 1 – water companies

– Amendment to LURB in autumn – statutory duty on water and sewerage companies in England.
– Highest technical achievable limits by 2030 in applicable areas.
– Amendment to Habitats Regulations – “clarified so the measures are considered certain in the 

assessment provisions”.
• Strand 2 – strategic mitigation

– Nutrient Mitigation Scheme – DEFRA, DLUHC, Natural England.
– Purchase of nutrient credits from accredited mitigation.
– Pump priming funding but integration with existing measures.

• Strand 3 – post permission approvals (see next slide).
• Other: 5YHLS calculation; updated PPG.



Subsequent developments
• Announcement on 13.9.22 by Dover DC with agreement of NE:

– “the completion of hydrological connectivity and water quality modelling work, and subsequent review by 
Natural England, Dover District Council has demonstrated that any additional nutrients reaching Stodmarsh 
SAC/SPA/Ramsar as a result of new connections to Dambridge [wastewater treatment works] would not have 
a significant effect on Stodmarsh site (either alone and in combination with other plans or projects)”.

• South Norfolk Council has delayed Greater Norwich Local Plan (GNLP) on NN grounds. OR for 23.9.22 -
– “The adopted LDS projected adoption of the GNLP in late 2022. The examination of the GNLP has taken 

longer than expected, reflecting the discussion of potential modifications to the plan and consideration of the 
Natural England advice on nutrient neutrality that was published, without warning, during the examination 
process. To allow time for these matters to be resolved, it is now expected that the plan will be adopted in 
Quarter 4 2023/24.”. 

• Statements during Conservative leadership campaign in August 2022 by PM and her team regarding NN
– “We would remove Brussels red tape, such as nutrient neutrality, that has stalled housing projects without 

delivering on what it is designed to address”
• Question is, given the problem, is there the political will to tackle the root problem without compromising on 

ecological protection whilst at the same time enabling development to proceed?



Retained EU Law (Revocation and Reform) Bill (1)
• Retained EU Law (Revocation and Reform) Bill introduced 22.9.22 which proposes to revoke as from the 

end of 2023 EU law retained by the 2018 Act (with a long stop sunset date of 23 June 2026, cl. 2), to abolish 
the principle of the supremacy of EU law so far as had been retained, and to replace EU derived legislation 
grandfathered at the time of Brexit with national legislation. DBEIS Press release:
– “All EU legislation will be amended, repealed, or replaced under the new Brexit Freedoms Bill introduced to 

Parliament today (Thursday 22 September), which will end the special legal status of all retained EU law by 
2023, and give the UK the opportunity to develop new laws that best fit the needs of the country and grow 
the economy.

– Many EU laws kept on after Brexit were agreed as part of a complex compromise between 28 different EU 
member states and were simply duplicated into the UK’s statute books, often not considering the UK’s own 
priorities or objectives.

– The Brexit Freedoms Bill will enable the UK government to remove years of burdensome EU regulation in 
favour of a more agile, home-grown regulatory approach that benefits people and businesses across the UK. By 
removing these legal restraints and replacing them with what works for the UK, our businesses and economy 
can innovate and grow to new levels.”

– “The Bill will end the special status retained EU law has on the UK statute books by 2023, meaning domestic 
law will be reinstated as the highest form of law on the UK’s statute book again. The most burdensome and 
outdated EU laws can then be amended, repealed, or replaced.”



Retained EU Law (Revocation and Reform) Bill (2)
• Bill proposes to revoke the status of retained legislation throughout the UK, rights, powers and liabilities and 

the general principles of EU law) preserved by the EU Withdrawal Act 2018 cl. 1 (legislation), 3 (rights, powers 
and liabilities) and 5 (general principles). 

• The retention of the principle of the supremacy of EU law is also revoked by cl. 4 which provides that retained 
direct EU legislation “must, so far as possible, be read and given effect in a way which is compatible with all 
domestic enactments” and “is subject to all domestic enactments, so far as it is incompatible with them.”

• An exception to cl. 1 is made for retained law specified by a “relevant national authority” defined by s. 21(1) as a 
Minister of the Crown, a devolved authority, or a Minister of the Crown acting jointly with one or more 
devolved authorities

• A relevant national authority (cl. 12) “may by regulations restate, to any extent, any secondary retained EU law” 
but by s. 12(4) and (5) such restated law does not attract the application of the supremacy of EU law or the 
application of the general principles of EU law – so presumably is to be construed and applied as any other 
domestic legislation without those added considerations.

• The sunset provisions will apply e.g. to the Habitats, EIA and SEA Regulations and the Permitting Regulations all 
of which were made pursuant to EU directives

• Under s. 6 any EU law which is retained by one of the routes available is to be known as “assimilated law”.



Postscript – HRA and subsequent consents
• In the wake of the NN issue, questions have been raised concerning whether AA can be required for the 

approval of reserved matters or on other subsequent applications e.g. approval under conditions. Some advice 
circulated suggesting this is not appropriate.

• Retained EU case law pre 31.12.20 applies (at least at present) to cases whether HRA still primarily those 
originally taking effect under the 1972 Act – s. 6 EU (Withdrawal) Act 2018

• Courts have taken a different view in R (Wingfield) v Canterbury CC [2019] EWHC 1974 (Admin) approved 
in R (Swire) v Canterbury CC [2022] JPL 1026 at [94]-[95]. 

• See also Harris v Env Agency [2022] EWHC 2264 (Admin) and the effect of art 6(2) through reg. 9(1) of the 
Habitats Regs and taking steps to achieve the aims of the Directive including a retrospective check of art. 6(3).

• Defra WMS 20.7.22 and DLUHC letter to Chief Planners 21.7.22 consider that AA may be required e.g. where
– environmental circumstances materially changed so development previously was lawfully screened out prior 

to permission cannot now be screened out; or
– development previously lawfully screened in but which passed an AA cannot now do so because the 

mitigation no longer adequate to enable the competent authority to be satisfied that no adverse effect on 
integrity of the habitats site.

• What will be the position following the Retained EU Law (Revocation and Reform) Bill?



Land agreements: potential implications (1)

• Conditional sale contracts
– “Satisfactory Planning Permission”
– Not subject to “Onerous Conditions” (or planning obligations)
– Usually a defined term.  May include conditions (or obligations) which

• Reduce Net Developable Area
• Delay commencement of development beyond a specified period
• Make development dependent upon third party consent / agreement
• Would, or would be likely to, affect profitability

– All could potentially be engaged where nutrient neutrality required, e.g.:
• On site SANG provision or other reduction in developable area
• Restrictions on use of all / part of site 
• Mitigation dependent upon securing credits / restrictions on use of other land
• Development not to be commenced / occupied until specified events have occurred or approvals 

granted



Land agreements: potential implications (2)
• Option Agreements

– Conditions for exercise may not be satisfied by the date provided or by any longstop date, e.g:
• Planning permission not granted because appropriate mitigation not yet identified and/or secured
• AA required at or after reserved matters stage, meaning not all consents have been secured

– Price may also be affected, e.g.:
• If calculated by reference to a formula linked to net developable area, or 
• Price dependent on value minus costs

• Overage agreement /  clawback provisions
– Amount payable may be affected for similar reasons
– Or may not be due at all – if threshold not reached



Land agreements: potential implications (3)
• Enforcing / avoiding existing contracts

– Seller: claim for specific performance or a declaration that PP is not subject to “onerous conditions” / 
planning obligation (for conditional sale contracts) 

– Purchaser: unlikely to be able to avoid contract due to new / revised guidance from NE in and of itself 
unless relevant condition / obligation falls within defined terms of the contract: see by way of analogy 
(eg) Bank of New York Mellon (International) Ltd v Cine-UK Limited [2021] EWHC 1013

– Q position if Seller under obligation to support application for PP / enter into such agreements as may 
be necessary to secure PP – what if other land needed to mitigate the development?

• Drafting new agreements
– Is land potentially within catchment for an SAC / SPA /  RAMSAR site?
– Is there a risk of designation?  (20 new river catchments / 42 new LPAs affected by NE nutrient 

neutrality policy in March 2022)
– Who is to bear the risk under the contract/agreement? 



Securing mitigation land

• Taking land out of agricultural use to provide “credits” for other development
– Restrictive covenant to restrain use of that land
– Not an issue where land owned / to be owned by LPA
– For other land: s.106 agreement likely to be required (or s.33 LG(MP)A 1982 if outside LPA area)

• On-site SANG / open space
– Maintenance and management will need to be secured by condition / s.106
– Any restrictions / obligations (eg cost contribution) provided for in transfers / leases of the residential 

units
– May need particular consideration if a phased development
– Consider step in rights / obligations if responsibility rests with management company



Viability, contributions & CIL
• Need to provide on-site mitigation (reducing net developable area), contribute to strategic mitigation 

proposals, or purchase ‘credits’ is likely to affect the viability of development. 
– Potential impacts on affordable housing provision, or other policies subject to viability considerations
– Or render development unviable in an area (eg redevelopment of contaminated brownfield sites)
– Gvt to provide £100,000 to each affected catchment to support cross-LPA work to meet NE 

requirements and enable development to continue
– Q: can LPA go further?

• CIL
– Careful consideration may need to be given to strategic measures for achieving nutrient neutrality that 

overlap with infrastructure to be provided for through its CIL Charging Schedule

• Rebates where guidance for a catchment withdrawn?



Key documents (1)

• NE letter 16.3.22 Advice for development proposals with the potential to affect water                               quality resulting in adverse 
nutrient impacts on habitats sites 
http://planningpdf.fareham.gov.uk/PDF/planning/NEWaterQualityandNutrientNeutralityAdvice16_03_2022Issue1Final.pdf 

• NE Nutrient Neutrality Generic Methodology https://www.southdowns.gov.uk/nutrient-neutrality/natural-england-nutrient-neutral-generic-
methodology-issue-1/ 

• NE Nutrient Budget Calculator Guidance Document https://www.southdowns.gov.uk/wp-content/uploads/2022/05/Nutrient-Budget-
Calculator-Guidance-Document_Solent_Issue1.pdf 

• NE, Defra and DLUHC Nutrient Neutrality – a summary guide 
http://publications.naturalengland.org.uk/publication/6248597523005440 

• NE Nutrient neutrality principles and use of Diffuse Water Pollution Plans (DWPPs) and Nutrient Management Plans (NMPs) - 
https://cdn.havant.gov.uk/public/documents/Nutrient%20Neutrality%20Mitigation%20Principles.pdf 

• Written Ministerial Statement from the Secretary of State for the Environment 20 July 2022 Improving water quality 
https://questions-statements.parliament.uk/written-statements/detail/2022-07-20/hcws258 

• DHLUC letter to Chief Planning Officers 21 July 2022 Nutrient Neutrality & Habitats Regulations Assessment Update 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093278/Chief_Planner_Letter_with_Nutr
ient_Neutrality_and_HRA_Update_-_July_2022.pdf 

• OEP Advice on environmental targets 27.6.22 https://www.theoep.org.uk/report/oep-response-consultation-environmental-targets 

http://planningpdf.fareham.gov.uk/PDF/planning/NEWaterQualityandNutrientNeutralityAdvice16_03_2022Issue1Final.pdf
https://www.southdowns.gov.uk/nutrient-neutrality/natural-england-nutrient-neutral-generic-methodology-issue-1/
https://www.southdowns.gov.uk/nutrient-neutrality/natural-england-nutrient-neutral-generic-methodology-issue-1/
https://www.southdowns.gov.uk/wp-content/uploads/2022/05/Nutrient-Budget-Calculator-Guidance-Document_Solent_Issue1.pdf
https://www.southdowns.gov.uk/wp-content/uploads/2022/05/Nutrient-Budget-Calculator-Guidance-Document_Solent_Issue1.pdf
http://publications.naturalengland.org.uk/publication/6248597523005440
https://cdn.havant.gov.uk/public/documents/Nutrient%20Neutrality%20Mitigation%20Principles.pdf
https://questions-statements.parliament.uk/written-statements/detail/2022-07-20/hcws258
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093278/Chief_Planner_Letter_with_Nutrient_Neutrality_and_HRA_Update_-_July_2022.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093278/Chief_Planner_Letter_with_Nutrient_Neutrality_and_HRA_Update_-_July_2022.pdf
https://www.theoep.org.uk/report/oep-response-consultation-environmental-targets


Key documents (2)
• NE blogs by Mel Hughes, NE Director of Sustainable Development

– Creating the new homes and the healthy natural environment we need, 18.3.22 
https://naturalengland.blog.gov.uk/2022/03/18/creating-the-new-homes-and-the-healthy-natural-environment-we-need 

– Nutrient mitigation scheme can help provide the nature and housing we need, 22.7.22 
https://naturalengland.blog.gov.uk/2022/07/22/nutrient-mitigation-scheme-can-help-provide-the-nature-and-housing-
we-need/ 

• Dover DC announcement 13.09.22 regarding the Stodmarsh SPA and NN - https://www.dover.gov.uk/News/Press-
Releases/2022/Development-in-Dover-no-longer-affected-by-Natural-England's-advice-on-water-quality-and-nutrient-
neutrality.aspx 

• Retained EU Law (Revocation and Reform) Bill - https://publications.parliament.uk/pa/bills/cbill/58-
03/0156/220156.pdf  with Explanatory Notes - https://publications.parliament.uk/pa/bills/cbill/58-03/0156/en/220156en.pdf 

• Press release on the Bill  https://www.gov.uk/government/news/uk-government-to-set-its-own-laws-for-its-own-people-as-
brexit-freedoms-bill-introduced 

• Speech by Jo Nettleton, Chief Scientist, Environment Agency, The future for environmental regulation and opportunities for the 
UK to lead internationally 5.9.22 - https://www.gov.uk/government/speeches/the-future-for-environmental-regulation-and-
opportunities-for-the-uk-to-lead-internationally 

https://naturalengland.blog.gov.uk/2022/03/18/creating-the-new-homes-and-the-healthy-natural-environment-we-need
https://naturalengland.blog.gov.uk/2022/07/22/nutrient-mitigation-scheme-can-help-provide-the-nature-and-housing-we-need/
https://naturalengland.blog.gov.uk/2022/07/22/nutrient-mitigation-scheme-can-help-provide-the-nature-and-housing-we-need/
https://www.dover.gov.uk/News/Press-Releases/2022/Development-in-Dover-no-longer-affected-by-Natural-England's-advice-on-water-quality-and-nutrient-neutrality.aspx
https://www.dover.gov.uk/News/Press-Releases/2022/Development-in-Dover-no-longer-affected-by-Natural-England's-advice-on-water-quality-and-nutrient-neutrality.aspx
https://www.dover.gov.uk/News/Press-Releases/2022/Development-in-Dover-no-longer-affected-by-Natural-England's-advice-on-water-quality-and-nutrient-neutrality.aspx
https://publications.parliament.uk/pa/bills/cbill/58-03/0156/220156.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0156/220156.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0156/en/220156en.pdf
https://www.gov.uk/government/news/uk-government-to-set-its-own-laws-for-its-own-people-as-brexit-freedoms-bill-introduced
https://www.gov.uk/government/news/uk-government-to-set-its-own-laws-for-its-own-people-as-brexit-freedoms-bill-introduced
https://www.gov.uk/government/speeches/the-future-for-environmental-regulation-and-opportunities-for-the-uk-to-lead-internationally
https://www.gov.uk/government/speeches/the-future-for-environmental-regulation-and-opportunities-for-the-uk-to-lead-internationally
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Biodiversity Net Gain Issues Part 1
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Scope

• We will cover:

– 1. Issue 1: BNG as a planning benefit: now and in the future;
– 2. Issue 2: how the EA 2021 condition will work
– 3. Issue 3: The emerging issues around off-site BNG;
– 4. Issue 4: Different metrics
– 5. Issue 5: Current issues arising in inquiries and hearings
– 6. Issue 6: BNG verses the Government’s Food Strategy.
 



Issue 1: The planning benefit issue: introduction (1)

• The issue in a nutshell: if BNG is required by policy and soon by legislation 
can providing it still be seen as a benefit to be weighed in the planning 
balance?

• The current position:
– 1. Legislation: Requirement in Environment Act 2021 for a condition 

securing 10% BNG not yet in force;
• Anticipated: November 2023 for Regulations bringing into force for 

TCPA 1990 and c. 2025 for PA 2008;
• Draft Regulations may be published later this year …



Issue 1: The planning benefit issue: introduction (2)

– 2. Development Plans: Many Development Plans have not caught up 
and do not have any BNG requirement either at all or at any particular %;

– 3. The NPPF: 
• Para 174 NPPF: “Planning policies and decisions should contribute to 

and enhance the natural and local environment by … minimising 
impacts on and providing net gains for biodiversity”.

• Para 179 considers the strategic approach which local authorities 
should adopt with regard to the protection, enhancement and 
management of green infrastructure, priority habitats and ecological 
networks, and the recovery of priority species. It is noted that plans 
should “identify and pursue opportunities for securing measurable net 
gains for biodiversity”.



Issue 1: The benefit issue: the appeal decisions (1)

• APP/Y3940/W/21/3278256 land at Land at Filands Road/Jenner Lane, 
Malmesbury: 

“ …although The Environment Act 2021 has now passed, secondary 
legislation is required for it to be implemented. Therefore, the 10% 
biodiversity net gain requirement set out in the Act is not yet law and is 
not applicable to these appeals. Policy CP50 of the CS, and Paragraph 
174 of the Framework, both seek a net gain in biodiversity without 
identifying a specific percentage. A net gain of just 1% would be policy 
compliant in these circumstances. This could be secured by a planning 
obligation.” (emphases added).



Issue 1: The benefit issue: the appeal decisions (2)

• APP/A2280/W/20/3259868 Pump Lane, Rainham, Gillingham: 
– Inspector (para 12.204) “Indeed, one of the suggested conditions secures 

at least 20% biodiversity net gain.[10.10] I consider that the benefits 
secured in this regard attract substantial weight”

– Secretary of State (para. 35) “For the reasons given at IR12.204, the 
Secretary of State agrees that the development would result in significant 
improvements in terms of ecology and biodiversity. Like the Inspector, he 
considers that the benefits secured in this regard attract substantial 
weight”

• Lots of appeal decisions giving weight to BNG as a benefit in the planning 
balance, but is this because, or IN PART because, what is being offered is 
above and beyond any current legislative or policy requirement?  



Issue 1: The benefit issue: the future? (1)
• When 10% required in legislation is it still a planning benefit to provide this?
• APP/M2270/V/21/3273015: land at Turnden Farm, Hartley Road, Cranbrook, Kent TN17 

3QX. Call-in. Inquiry one year ago. Decision still awaited. Natural England a Rule 6 Party 
(case mostly focussed on AONB issues). In its Statement of Case argued:
– BNG is already supported under the NPPF (para 32, 170(d), 174(b) and 175(d)) and a 

10% mandatory increase of biodiversity net gain is likely to be introduced as a condition 
to most planning permissions through the Environment act 2021;

– Given this “existing requirement” [?!] it was said “we do not consider that BNG provision 
can contribute to exceptional circumstances” needed for what is major development in 
the AONB – see para 177 of the NPPF (and especially para 177(c)). 

– Following cross-examination of Natural England’s planning witness the point was not  
pursued in closing by Natural England. In closing accepted a benefit but said that the 
NPPF is clear that great weight is to be given to conserving and enhancing landscape 
and scenic beauty in AONBs, while the conservation and enhancement of wildlife, albeit 
important, does not attract this same weight. 



Issue 1: The benefit issue: the future? (2)
• Development Plans require the provision of a percentage of affordable housing;
• No one argues that this means that the provision of (much needed) affordable 

housing is not itself a benefit of the scheme under consideration;
• No one says that the provision of affordable housing is only a benefit where it 

exceeds the percentage required in Development Plan policy. Do they? This 
may be added benefit if above the % but not said affordable provided up to the 
% is not also a benefit? 

• Why should BNG be any different? 
• It is still beneficial is it not to achieve BNG? E.g. by definition there is more 

biodiversity with the development than without … that must be a benefit!
• Does it matter in this context that there is (or will be) a legislative requirement for 

10% BNG? So, in contrast the policy requirement for affordable housing can be 
departed from e.g. where viability dictates this?



Issue 2: The Environment Act 2021: Part 6

• TCPA: s. 98 / Schedule 14
• DCOs: s. 99 / Schedule 15
• Biodiversity Gain Site Register: s. 100
• Biodiversity Credits: s. 101



Issue 2: The Environment Act 2021 (Planning)

• Inserts new Sched 7A into TCPA 1990.

• Para. 13: new pre-commencement condition inserted into every planning 
permission:

(2) The condition is that the development may not be begun unless—
(a)  a biodiversity gain plan has been submitted to the planning 
authority  (see paragraph 14), and
(b)  the planning authority has approved the plan (see paragraph 15).



Issue 2: The Environment Act 2021 (Biodiversity Gain Plan)

• Biodiversity Gain Plan (para. 14) must contain:

– Information on steps taken to minimise adverse effects of development on 
biodiversity

– Pre-development (“BV”) (onsite)
– Post-development BV (onsite)
– Registered offsite biodiversity gain allocated to development and its BV
– Biodiversity credits
– Other information SoS prescribes



Issue 2:  The Environment Act 2021 (Biodiversity Gain Plan)

• Approval (para. 15) requires:
– The information on the plan is accurate (e.g. credits said to have been 

purchased have been purchased); and
– “Biodiversity gain objective” is met. I.e. (para. 3)

• Post-development biodiversity value + offsite gain + biodiversity credit
=
• Pre-development value *1.10

(i.e. it exceeds pre-development  biodiversity value by 10%).



Issue 2:  The Environment Act 2021 (Biodiversity Gain Plan)

• Biodiversity value and metric (paras. 3-4)
– Value as calculated in accordance with biodiversity metric

• Metric is
– A document for measuring biodiversity value or relative biodiversity value 

of habitat or enhancement.
– Published by SoS, after consultation
– Laid before parliament



Issue 2:  The Environment Act 2021 (Biodiversity Gain Plan)

• Pre-development BV(paras. 5, 6, 7)
– Value of onsite habitat at time of

• Planning application (if made)
• Planning permission granted (any other case)
(Or earlier date if agreed)

– Anti-avoidance : if activities carried on without PP after 30.1.20 reducing 
onsite habitat BV, BV is taken from date immediately before those 
activities.

– Land on the s. 100 gain register: BV is BV of onsite habitat on relevant 
date + if not included within that, BV of enhancement recorded in the 
register.



Issue 2:  The Environment Act 2021 (Biodiversity Gain Plan)

• Post-development BV (paras. 8-9)
– Projected value of onsite habitat at time of completion.

– Pre-development BV plus any gains, or minus any losses.

– If works will lead to “significant” increase in BV, can only take into account if 
works will be maintained for 30 years due to

• Condition
• S. 106 Obligation
• Conservation Covenant



Issue 2:  The Environment Act 2021 (Site Registers)

• Offsite BV and 
• S. 100 biodiversity gain register

– https://www.youtube.com/watch?v=uWJ7bhKYsuw 

https://www.youtube.com/watch?v=uWJ7bhKYsuw


Issue 2:  The Environment Act 2021 (Credits)

• Biodiversity credits: s.101
– SoS may make arrangements for developers to buy credits.
– Money raised can only be used for

• Securing works for the purpose of habitat enhancement
• Buying land for the purpose of securing enhancement
• Operating or administering arrangements.



Issue 2:  The Environment Act 2021 (Biodiversity Gain Plan)

• When does it start?

• DEFRA consultation on BNG Regulations indicates November 2023 (p. 15)

https://consult.defra.gov.uk/defra-net-gain-consultation-team/consultation-on-biodiversity-net-gain-regulations/supporting_documents/Consultation%20on%20Biodiversity%20Net%20Gain%20Regulations%20and%20Implementation_January2022.pdf


Issue 2: Environment Act 2021 (consultation)
• Exemptions

– Proposing to exempt: developments impacting habitat areas below de 
minimis threshold; householder applications; change of use.

– Considering: creation of biodiversity gain sites; self-build and custom 
housebuilding.

– Proposing not to exempt: brownfield sites meeting certain criteria, temporary 
permissions, developments for which PD rights are unavailable due to 
location in Conservation Area or National Park.

– No proposed exemption for statutory designated sites.

• Irreplaceable habitat (to be defined in SI)
– proposal to remove development or parts thereof on irreplaceable habitat 

from scope of BNG requirement, require bespoke compensation instead



Issue 2: Environment Act 2021 (consultation)

• Phased projects / outline permissions
– Proposal for additional biodiversity gain information to be submitted with the 

application. 
– Explain how achieved across whole site and on phase by phase basis; 

possibly requiring “front loading” of BNG in phased permissions.

• S. 73 applications: if variation would change post-development BV need a new 
gain plan; if not can rely on same plan.

• Small sites: special small sites metric, possibly longer transition period.



Issue 2: Environment Act 2021 (consultation)

• Core biodiversity information to be provided at application phase:
– Pre-development BV
– Steps take to minimise biodiversity impacts
– Proposed approach to enhancing on site BV
– Proposed off site BV enhancements

• Biodiversity gain plan:
– Proposal to also allow submission with application for immediate discharge.

• LPAs to be able to set requirements above 10%



Issue 2: Environment Act 2021 (consultation)
• Considering how best to support ‘habitat banking’

• ”Additionality” proposals
– Any measure delivered as part of development within site boundary may 

count toward BNG (incl green infra, SuDS, nutrient mitigation)
– Mitigation/compensation for protected species may be counted but at least 

10% BNG must come from other measures.
– Mitigation and compensation measures for statutory protected sites must be 

agreed with decision maker, once agreed may be included in biodiversity 
metric calcs along with loss of protected habitats.

– Actions and measures within RBMPs can be used to achieve BNG
– Organisations subject to NERC Act 2006 duties may generate / sell 

biodiversity units



Issue 3: Off-site BNG: the legislative position (1) 
• See Schedule 14 of the Environment Act 2021 which will (as not yet in force) 

make insertions into the TCPA 1990 and PA 2008 (emphases added):

– Specific provision for “[t]he biodiversity value attributable to the 
development” to take account of, inter alia, “the biodiversity value, in 
relation to the development, of any registered offsite biodiversity gain 
allocated to the development”

– “Registered offsite biodiversity gain"  means “any habitat enhancement, 
where— (a)  the enhancement is required to be carried out under a 
conservation covenant or planning obligation, and (b)  the enhancement is 
recorded in the biodiversity gain site register (as to which, see section 100 
of the Environment Act 2021).”



Issue 3:Off-site BNG: the legislative position (2)

• S. 100 of the Environment Act 2021 (emphases added):
“A biodiversity gain site is land where—
(a)  a person is required under a conservation covenant or planning 
obligation to carry out works for the purpose of habitat enhancement,
(b)  that or another person is required to maintain the enhancement for at 
least 30 years after the completion of those works, and
(c)  for the purposes of Schedule 7A to the Town and Country Planning 
Act 1990 the enhancement is made available to be allocated 
(conditionally or unconditionally, and whether for consideration or 
otherwise) in accordance with the terms of the covenant or obligation to 
one or more developments for which planning permission is granted.”



Issue 3: Off-site BNG: the PPG
• (i) The PPG:

– “Biodiversity net gain can be achieved on-site, off-site or through a 
combination of on-site and off-site measures.” (Paragraph: 022 Reference ID: 
8-022-20190721);

– “How can biodiversity net gain be achieved? …Benefits could be achieved 
entirely on-site or by using off-site gains where necessary. Off-site measures 
can sometimes be secured from ‘habitat banks’, which comprise areas of 
enhanced or created habitats which generate biodiversity unit ‘credits’.” 
(Paragraph: 023 Reference ID: 8-023-20190721)

– “How can biodiversity net gain be calculated? The information needed to 
populate this metric is taken from habitat surveys of the site before 
development and any related habitat clearance or management, and for the 
habitats proposed within the development as well as any additional habitat 
improvement off-site.” (Paragraph: 025 Reference ID: 8-025-20190721)



Issue 3: Off-site BNG: the DEFRA consultation (1)
• (ii) DEFRA’s Consultation on Biodiversity Net Gain Regulations and 

Implementation (January 2022)
– Pg 16: “To achieve net gain in a way that is consistent with the mitigation 

hierarchy (see Figure 3) and reflecting the ‘spatial hierarchy’ preference for local 
enhancements, developers should follow these steps in order:

– 1. aim to avoid or reduce biodiversity impacts through site selection and layout
– 2. enhance and restore biodiversity on-site
– 3. create or enhance off-site habitats, either on their own land or by purchasing 

biodiversity units on the market, and
– 4. as a last resort to prevent undue delays, purchase statutory biodiversity credits 

from the UK Government where they can demonstrate that they are unable to 
achieve biodiversity net gain through the available on-site and off-site options”

– Developers will set out on-site and off-site measures in a ‘biodiversity gain plan’”



Issue 3: Off-site BNG: the DEFRA consultation (2)

• So very clear (and see also pg 55) should look to deliver BNG on-site first;
• Pg 56 “Where this is not possible, developers will be able to create or enhance 

habitat off-site. The establishment of a market will ensure that a supply of off-site 
biodiversity units is available to developments that need them”

• “Developers will be able to deliver off-site biodiversity gains on other landholdings, 
or purchase biodiversity units on the market. Policy and guidance will encourage off-
site biodiversity gains to be delivered locally to the development site, which is 
incentivised by the biodiversity metric’s spatial risk multiplier” (emphasis added)

• “Where the available local opportunities for off-site habitat creation or enhancement 
are insufficient for developers to meet their net gain requirements, off-site delivery 
outside of the local area will be allowed.”

• “All off-site gains must be delivered within England.” 



Issue 3: Off-site BNG: the DEFRA consultation (3)
• Pg 57 (emphases added):

– “In determining whether to grant permission or approve the plan, whether 
the developer has adequately considered the on-site and local off-site 
options before looking further afield may be a relevant consideration. 
Further guidance will be published to support decision-making.”

– “To count towards a development’s net gain requirement, off-site 
biodiversity gains will need to be secured through a conservation 
covenant or planning obligation and registered prior to final approval of the 
biodiversity gain plan. The process and eligibility criteria for registering 
biodiversity gain sites are set out in Part 3 ‘the biodiversity gain site 
register’.”



Issue 3: Off-site BNG: the DEFRA consultation (4)
• “Off-site habitat creation or enhancement does not need to be completed 

prior to its registration or the sale and allocation of biodiversity units to a 
development. To minimise delays between development impacts and the 
delivery of compensatory habitat, we propose to require off-site works to 
commence as soon as is feasible, and no more than 12 months after the 
discharge of the mandatory pre-commencement biodiversity net gain 
condition. We are considering whether to set this requirement through off-site 
eligibility criteria or as a consideration for biodiversity gain plan approval.” 
(emphasis added)

• “Where possible, we will encourage habitat banking to allow enhancements 
to be delivered  before the development takes place (see Part 3 ‘habitat 
banking’). Any delay in enhancement (relative to the loss of on-site habitats) 
must be reflected in the biodiversity metric calculation, meaning that a lower 
number of biodiversity units is generated.” (emphasis added).



Issue 3: Off-site BNG: the DEFRA consultation (5)
• Pg 58 (emphases added):
• “The Environment Act states that biodiversity gain sites (off site) must be 

maintained for at least 30 years after the completion of the works to create or 
enhance the habitat. We will encourage and enable developers and 
landowners to secure sites for a longer period (or in perpetuity) where 
possible through policy and guidance. …The UK Government has 
amended the Environment Act to enable future increases to the 30-year 
minimum period (for on-site and off-site gains). The UK Government will 
consider increasing this minimum for new developments and 
registrations after evaluating mandatory biodiversity net gain practice.”

• Pg 63: “The biodiversity gain site register … We previously set out our 
intention to establish a publicly available register of off-site gains, with clear 
criteria in place to ensure these sites are providing legitimate gains for 
biodiversity.”



Issue 3: Off-site BNG: the DEFRA consultation (6)

• P. 56 (emphases added):

• “Market analysis estimated that the introduction of mandatory biodiversity net 
gain would generate annual demand for around 6,200 off-site biodiversity 
units with a market value in the region of £135 million. It concluded that the 
market has potential to meet demand for off-site biodiversity gains. However, 
shortages of supply are a risk in the early years of the market and for highly 
urban areas, islands, and some habitat types. Most instances of local 
shortages are likely to be alleviated by allowing development to use 
biodiversity units purchased from outside of the local area.”



Issue 3: a footnote on “conservation covenants”

• Last Friday (30 September) - sections 117 – 139 of the Environment Act 2021 came into 
force.

• This means it is now be possible in England to enter into a “conservation covenant”
• Conservation covenants are private, voluntary agreements between landowners and a 

“responsible body” for the purpose of delivering lasting conservation benefit for the 
public good. Allow for positive and restrictive obligations in respect of the land. 

• These obligations will then bind all subsequent landowners either until the specified term 
of the conservation covenant expires or in perpetuity.

• Under Act the Secretary of State is named as the responsible body with whom 
conservation covenants can be entered into by landowners. 

• The Secretary of State has powers under the Act to designate other bodies which 
choose to apply to become “responsible bodies”. Includes LPAs, NE etc but also other 
bodies such as environmental charities.

• S. 106 or conservation covenant? Pros and cons? One tried and tested, one not … 



Issue 3: Off-site BNG: the issues

• (i) Have all opportunities for on-site BNG been exhausted?
• (ii) Is the off-site BNG proposed on a site bear enough to the appeal site?
• (iii) Have all nearer alternatives been exhausted?
• (iv) How will the off-site BNG be secured?
• (v) What is the timing for the off-site BNG coming online?
• (vi) CC or s. 106? Responsible body?



Issue 3: concerns 
https://www.planningportal.co.uk/services/weekly-planning-news/planning-news-29-september-
2022 - BNG-Report-FINAL.pdf (thelandtrust.org.uk) - research (published last week) conducted 
by the Land Trust, the Land Promoters & Developer Federation and the Home Builders 
Federation:

– “The availability of onsite land to deliver BNG requirements was identified as the biggest 
challenge going forward with 89% saying they foresee a likely shortage. While 48% said 
they see the availability of offsite land to deliver BNG requirements as a challenge …”

– “Onsite vs offsite When asked how likely it is their organisation will need to go offsite to 
fulfil BNG obligations, 79% of respondents said it was either very likely (39%) or likely 
(40%). In terms of the expected split between onsite and offsite fulfilment, just 14% felt 
their organisation would look to deliver 100% of requirements onsite. 28% felt the likely 
split would be closer to 75% onsite/25% offsite, while 41% said it would be 50%/50% and 
16% said 25% onsite/75% offsite.”

– “more than one in six (18%) respondents stated their organisation has either already 
started to, or intends to, deliver its own “habitat bank” for the delivery of offsite BNG”

https://www.planningportal.co.uk/services/weekly-planning-news/planning-news-29-september-2022
https://www.planningportal.co.uk/services/weekly-planning-news/planning-news-29-september-2022
https://thelandtrust.org.uk/wp-content/uploads/2022/09/BNG-Report-FINAL.pdf


Issue 3: Off-site BNG: some appeal decisions (1)

(1) Appeal Ref: APP/W3005/W/21/3274818 Land off Ashland Road West, 
Sutton in Ashfield (13 December 2021):
– “24. The proposed development would involve the loss of existing field habitat. However, with the 

proposed provision for new on-site habitat and an intended financial contribution for off-site 
biodiversity enhancements on selected local sites as identified in the submitted Unilateral 
Undertaking (UU), there is proposed to be a 10% biodiversity net gain (BNG).”

– Inspector unhappy with the metrics re on-site loss said could not be certain would be BNG;
– “28. In addition, there would be the proposed Planning Obligation, as referred to above relating to a 

financial contribution towards off-site biodiversity enhancements on selected local sites. In respect 
of those local sites, they are all either County or District owned sites and I have no substantive 
basis to consider any of them to be inappropriate for the delivery of biodiversity enhancement or 
that such enhancements would be undeliverable. The proposed contribution is also disputed by the 
Council as not specifically relating to Ashfield District, having regard to the basis for the level of 
contribution concerned. Nevertheless, as I cannot be certain that there would not be a net overall 
loss of biodiversity relating to the proposed development, the contribution concerned would at least
off-set part of the lost on-site habitat and so would be appropriate in that context.”



Issue 3: Off-site BNG: some appeal decisions (2)
• (2) Appeal Ref: APP/J4423/W/20/3258555 Land at Moorthorpe Way, 

Sheffield, S20 6PD:
– Proposal for variety of on and off site BNG to achieve a 10% BNG (see 

para 24) and this mitigated and compensated for harm to ecology from 
development;

– The off-site (see para 20) was on nearby land and secured by a s. 106;
– See further paras 89 and 97.
– Being in excess of policy requirements (see below) attracted positive 

significant weight in the planning balance (para 96);
• (3) Appeal Ref: APP/D0840/W/20/3260187 Land west of Dobwalls 

Primary School, Dobwalls, Cornwall PL14 4LU: unilateral held to be 
“incomplete” and defective in several regards so that there was no 
mechanism to secure off-site BNG (see paras. 18 – 22).



Some more about the current concerns

• According to Land Trust / LPDF and HBF research, real concern.
– 73% concerned about administrative resourcing within LPAs
– 48% think BNG will impact viability, 73% think it will impact profitability of 

organisation
– 42% concerned over availability of appropriate management bodies

• But interestingly
– 70% favoured offset provider delivering social and environmental value 

through sites
– 72% would be willing to offer BNG >10% if it strengthened planning app

https://www.planningportal.co.uk/services/weekly-planning-news/planning-news-29-september-2022


Issue 4: BNG Calculators

• PPG on Natural Environment:
How can biodiversity net gain be calculated
Using a metric is a pragmatic way to calculate the impact of a development 
and the net gain that can be achieved.
– The biodiversity metric can be used to demonstrate whether or not 

biodiversity net gain will be achieved. It enables calculation of losses and 
gains by assessing habitat:

• distinctiveness: whether the type of habitat is of high, medium or low value 
to wildlife.

• condition: whether the habitat is a good example of its type.
• extent: the area that the habitat occupies.

https://www.gov.uk/government/collections/biodiversity-offsetting


Issue 4: BNG Calculators (common metrics)

• Local calculators
– Warwickshire biodiversity offsetting calculator
– SPDs, e.g. Stevenage BC ‘The impact of development on biodiversity SPD’
– Sometimes wildlife trust designed local calculators, e.g. 

APP/P1940/W/21/3289305 Maple Cross, Rickmansworth

• NE metrics
– 2.0 (2019)
– 3.0 (2022)
– 3.1  (04.2022) & Small Sites Metric (04.2022)

https://www.warwickshire.gov.uk/biodiversityoffsetting
http://democracy.stevenage.gov.uk/documents/s26866/Draft%20Biodiversity%20SPD%20Consultation%20version.pdf
http://nepubprod.appspot.com/publication/6049804846366720


Issue 4: BNG calculators (consultation)

• Defra Consultation on version 4.0 August-September 2022. 

• Intention to publish v 4.0 and new Small sites “late 2022”.  Indicates thereafter
– “minor” tweaks as needed (text clarification, error correction)
– “Major” revisions (tweaking units etc) 3-5 years thereafter.
– Currently considering whether/how to make provision for species

• Before v 4.0, tweaks to v3.1 and current small sites:
– Show shortfall and ‘like for like’ trading rules
– Adjustment to spatial risk multiplier
– Possible guidance on what habitat types supportable ‘on site’
– Reduce size of user guide, removed sections in separate doc; further case 

studies.

https://consult.defra.gov.uk/defra-net-gain-consultation-team/technicalconsultation_biodiversitymetric/


Issue 5: Key issues arising in hearings / inquiries

• Whether to use a metric
– PPG permissive

– Maple Cross, Rickmansworth– extensive XX on need for metric

– But some Inspectors refusing to find measurable net gains in absence of 
metric:

• APP/L5240/W/21/3281590 176 & 178 Orchard Way, Croydon [25]
• APP/T0355/W/21/3288055 Waltham Farm, Reading [24]
• APP/H1705W/21/3277256 Land at Roman Way, Basingstoke [54]



Issue 5: Key issues arising in hearings / inquiries
• Choice of metric

– Maple Cross, Rickmansworth [24]: Defra metric “a useful tool”; [32] “Whilst I 
note views over whether the [Local] calculator greater represents local 
conditions, as the DEFRA metric is referred to in the PPG…its use cannot be 
discounted”

– APP/P0240/W/21/3289675 Land to the south of Ridgeway, Potton [72]: NE 
metric “widely used and respected”

– APP/U2235/C/19/3243809 Land rear of Neverend Farm [26] tools such as 
NE metric can be used but no requirement to use “this particular tool.”

• Metric not conclusive – always an element of judgment



Issue 5: Key issues arising in hearings / inquiries

• Assessing baseline condition and classification
– Visiting the site? Trespassers?
– Time of baseline surveys: Land off Ashland Road West [25].
– Past surveys Maple Cross
– Always an element of professional judgment



Issue 5: Key issues arising in hearings / inquiries

• “Sense check”
– Maple Cross 

• Defra metric contrib £142,800;
• Herts Wildlife Trust - £425,098



Issue 6: BNG vs The GFS (1)
• What is the government food strategy (GFS)? 
• It was published on 13 June 2022.
• In 2018, the government asked the co-founder of restaurant chain Leon and 

a non-executive director of DEFRA, Henry Dimbleby, to carry out a 
comprehensive review of our food system. He was asked to design 
recommendations so that our food system “delivers safe, healthy, affordable 
food, regardless of where people live or how much they earn” and “restores 
and enhances the natural environment for the next generation in this 
country”.

• The GFS is the government’s response to the review, and includes policy 
initiatives to boost health, sustainability, accessibility of diets and to secure 
food supply. 

• So the GFS is government policy. 



Issue 6: BNG vs GFS (2)
• Why the focus on this now?
• “[t]he coronavirus (COVID-19) pandemic and current turbulence caused by the invasion 

of Ukraine are reminders of the crucial importance of UK food producers to our national 
resilience’ (see: the foreword to the GFS) and that ‘Russia’s invasion of Ukraine has 
escalated the global food security crisis, by pushing up wheat, maize and fertiliser 
prices” (see: para 1.1.4 of the GFS).

• Paper sees Brexit as opportunity, no reference to negative impacts … sigh … 
• What does it say that is relevant to BNG?
• “ … successful domestic production is what gives us national resilience in an uncertain 

world.”
• “The UK is largely self-sufficient in wheat, most meats, eggs, and some sectors of 

vegetable production. Sectors like soft fruit have seen a trend towards greater self-
sufficiency in recent years with an extended UK season displacing imports. Overall, for 
the foods that we can produce in the UK, we produce around 75% of what we consume. 
That has been broadly stable  for the past 20 years and in this food strategy we 
commit to keep it at broadly the same level in future.”



Issue 6: BNG vs GFS (3)

• The Executive summary to the GFS records:
“10) To achieve these objectives we will seek to:
• broadly maintain the current level of food we produce domestically, including  sustainably 
boosting production in sectors where there are post-Brexit opportunities including 
horticulture and seafood… [and]
16) Objective 1: To deliver a prosperous agri-food and seafood sector that ensures a secure 
food supply in an unpredictable world and contributes to the levelling up agenda through 
good quality jobs around the country.
• The continued production of healthier, high quality, tasty food and drink domestically 
remains of vital importance for our economy and food security. We will support farmers to
broadly maintain levels of domestic production through productivity gain and our new
farming schemes. We will enable growth in key sectors, including horticulture and seafood, 
making the most of post-Brexit opportunities’”.

It should be noted that the GFS also recognises that farming and the food production system 
also has a significant impact on the environment.



Issue 6: BNG vs GFS (4)
• Where does BNG fit in?
• The GFS seeks to keep domestic food production at the same level. 
• Could the use of farmland to achieve biodiversity net gain for development 

on or off-site prejudice this?
• There are a number of potential pressures on use of farmland (including BNG):

– Taking agricultural land out of production to achieve nutrient neutrality for a 
proposed development;

– development for much needed housing;
– development for solar farms;
– use of farmland for Suitable Alternative Natural Greenspace (SANG)



Issue 6: BNG vs GFS (5)

• Loss of BMV already dealt with in policy … 
• The NPPF: 

– “174. Planning policies and decisions should contribute to and enhance 
the natural and local environment by: … b) recognising the intrinsic 
character and beauty of the countryside, and the wider benefits from 
natural capital and ecosystem services—including the economic and other 
benefits of the best and most versatile agricultural land, and of trees and 
woodland’”.

• Best and most versatile (BMV) agricultural land is defined in Annex 2 of the 
NPPF as:

“Land in grades 1, 2 and 3a of the Agricultural Land Classification’. The 
Agricultural Land Classification system classifies land into five grades, 
with Grade 3 subdivided into Sub-grades 3a and 3b.”



Issue 6: BNG vs GFS (6)

• How does the GFS reconcile matters?
• GFS para 1.1.2 “There are 9.2 million hectares of farmland in England but 

there is no direct correlation between the UK land area farmed and 
agricultural output. We have some of the best performing farms in the world, 
with 57% of agricultural output coming from just 33% of the farmed land area. 
It follows from this that it is possible to target land-use change at the least 
productive land, to increase the environmental benefit from farming and to 
increase yields with minimal impact on food production.”

• It seems to be the government view that there is sufficient farmland in the UK 
to allow for land-use change without affecting production. 

• That said, loss of BMV land is likely to prove more challenging even if it is for 
BNG.



Planning for Climate Change

David Forsdick KC and Andrew Byass



Outline

• Climate change and the courts
• Climate emergency declarations
• Life cycle carbon and planning



Climate change and the Courts (1)

• The role of the Court: several decisions on major policy matters have 
emphasised the limits of the Court’s role. Lindblom LJ in Finch [2022] PTSR 
958, at [3]:
“The task of the court in a claim such as this is only to decide the issues of law. Those 
issues cannot extend into the realm of political judgment —which is the responsibility of the 
executive, not the courts—or into the domain of policy-making, or into the substantive merits 
of the decision under challenge. They can embrace matters of law. But they cannot call into 
question the decision-maker’s exercise of evaluative judgment, except where the principles 
of public law allow. All this is well-established. And as this court has made clear several 
times, it applies no less to cases whose subject matter concerns greenhouse gas emissions 
and climate change than it does to all others”

• Same point made in decisions relating to the GPDO, the ANPS and HS2 
([2022] PTSR 907, [52]; [2020] PTSR 1446, [2]; [2021] Env LR 10, [48], [87]).



Climate change and the Courts (2)

• Intensity of review: particularly in areas of national policy, involving matters 
of macro-political policy, balancing environmental considerations, a less 
intensive standard of judicial review is appropriate. Holgate J in Transport 
Action Network [2022] PTSR 31, at [57]:
“As Sullivan J (as he then was) said in R (Wandsworth London Borough Council) v SST 
[2006] 1 EGLR 91, at para 58, on matters of political and economic judgment a claimant for 
judicial review bears a heavy evidential onus to establish that a decision was irrational, 
absent bad faith or manifest absurdity”

• ANPS – political and economic judgments as to airport expansion/hub status
• RIS2 – political decisions on substantial public investment in the strategic 

road network, judged to be vital for the national economy
• HS2 – political judgment on matters of national economic policy, requiring 

“bad faith, improper motive and manifest absurdity” to be shown to overturn



Climate change and the Courts (3)

• Differing expert opinions: the courts will accord an enhanced margin of 
appreciation to decisions involving or based upon “scientific, technical and 
predictive assessments” by those with appropriate expertise: R (Mott) v 
Environment Agency [2016] 1 WLR 4338

• ANPS – assessments of noise and air quality impacts
• RIS2 – carbon emissions modelling of RIS2 schemes carried out by 

specialists for DfT and National Highways (the approach to which was 
disputed). Save if there is an “incontrovertible” error as opposed to simply a 
matter on which there is “room for reasonable differences of expert opinion”, 
an irrationality argument will not succeed: Transport Action Network, [80], 
quoting R (Law Society) v Lord Chancellor [2019] 1 WLR 1649



Climate change and the Courts (4)

• Material considerations: emboldened by the Court of Appeal’s decision in 
Plan B Earth ([2020] PTSR 240; the ANPS challenge), even though 
subsequently overturned by the Supreme Court ([2021] PTSR 190), several 
cases have sought to argue that climate change considerations of various 
kinds were “obviously material” to the decision-making under challenge. 

• CC considerations have included: the Paris Agreement, the obligation in Art 
4(1) of Paris to peak emissions and then “undertake rapid reductions 
thereafter” (i.e. to act urgently), the net zero target, and carbon budgets 
under the Climate Change Act 2008

• The three categories of consideration: (1) those to which statute says regard 
must be had (expressly or impliedly), (2) those to which regard must not be 
had, and (3) those to which regard may be had: Ex p Fewings [1995] 1 WLR 
1037, at p 1050



Climate change and the Courts (5)

• Whether or not a consideration to which regard may be had is in the 
circumstances of a particular case “obviously material” ultimately turns on 
normal Wednesbury principles, i.e. was it unreasonable not to take account 
of a particular consideration

• The mere fact that a decision-maker does not advert to a consideration falling 
within the third category does not amount to a legal error unless the court 
decides that that consideration is obviously material

• Per Lord Hodge and Lord Sales in Friends of the Earth [2021] PTSR 190, at 
[120]: “There is no obligation on a decision-maker to work through every 
consideration which might conceivably be regarded as potentially relevant to 
the decision they have to take…”

• In the ANPS challenge, the Paris Agreement was not an obviously material 
consideration, not least as it is an unincorporated international treaty



Climate change and the Courts (6)

• GHG emissions against national targets: if the comparator is a national 
target, even very significant infrastructure investment can be de minimis

• Transport Action Network: RIS2 committed £27b to the SRN; DfT estimated 
that by 2050, emissions generated by this expenditure would produce: (a) 
0.075 MtCO2e, which would equal approx. 0.1% of the reduction in carbon 
emissions between 2020 and 2050, or (b) in the period of carbon budget 5 
(2028 – 2032), some 0.278 MtCO2e which would be 0.016% of the carbon 
budget. Holgate J at [159] – these figures are legally insignificant when 
compared to Net Zero / carbon budgets

• GOESA [2022] EWHC 1221 (Admin) – challenge to S’hampton airport 
expansion. At [123], responding to slightly different argument, no merit in the 
contention that expressing project emissions against a national target 
prevents a decision on compatibility with those targets



Climate change and the Courts (7)

• Climate change considerations in SEA and EIA: approach of the courts is 
that it is for the decision-maker to determine whether the contents of an 
environmental statement are adequate, subject only to review on normal 
Wednesbury grounds: Friends of the Earth, at [143]

• Environmental statements and their consideration of greenhouse gas 
emissions have been the subject of (unsuccessful) challenges:
– ANPS: alleged error in not referring to the Paris Agreement, or taking 

account of non-CO2 aviation emissions (SEA)
– Abbotskerkswell [2021] EWHC 555 (Admin): alleged error in not 

assessing any material information relating to the assessment of GHG 
emissions in respect of a major scheme involving 1,210 dwellings, 
12,650m2 employment, and other development (EIA). Key finding was 
that these matters had been assessed with SEA [124]



Climate change and the Courts (8)

• Finch [2022] PTSR 958: alleged error in not referring to “downstream” carbon 
emissions from the combustion of oil extracted from two existing and four 
new oil wells (EIA), i.e. should the EIA have included assessment of the 
downstream refinement, distribution and sale of the oil in terms of GHG 
emissions

• High Court found the downstream emissions legally incapable of being 
material to EIA, since these emissions were not an effect of the actual 
development for which planning permission is sought

• CoA did not agree. But did find (majority of 2:1) that it was a matter of 
judgment for the Council, which on normal Wednesbury grounds was 
reasonably open to it: [63]. Moylan LJ’s dissent is at [138]

• Query application in other contexts – now on appeal to the Supreme Court



Climate Emergency Declarations

Context: 

Council’s (more than 300 at last count) and public authorities of all political 
persuasions are making CEDs. 

These are in various forms, with differing levels of detail but the broad 
framework  - “this is the problem and this is what we are going to do about it”

Question is whether they are simply political spin or just a broad statement of 
intent,  or introduce a fundamental new factor in all decision making. What legal 
effect do/can CEDs have?



Climate Emergency Declarations (2) 

Legal framework: 

Most local authorities operate on a cabinet model where are executive decision making is 
carried out by the cabinet in accordance with the constitutional arrangements (s.9B LGA 2000) 
and where the “call in” function of the Council as a whole cannot override cabinet decision 
making. 
Some functions however cannot be given to the executive – Sch 4 including:
 - the adoption of a plan or strategy (whether statutory or not) where Council decides the 

decision should be taken by it and not executive;
 - the budget, borrowing or capital expenditure;
 - the determination of any matter in the discharge of a function in relation to which a 

plan or strategy has been adopted where the person authorised to make the decision 
intends to determine the matter in terms contrary to the plan or strategy.  



Climate Emergency Declarations (3) – Words into action

Application – A legal route to enforcement of CEDs 
1. Council as a whole adopts a CED setting out what that means and what it will do to achieve 

it. Query – is that a plan or strategy? The greater the detail and specificity the more likely it 
is. 

2. Executive pays lip service to the CED in decision making and Councillors and others 
complain of Cabinet decisions being contrary to the CED

3. Standard assumption has been that there is nothing that can be done
4. Is that correct?  Where CED is detailed and pledges that the “Council will do everything in 

its power to deliver” against stretching targets – why not trigger sch 4? Compare 
“recommends to Cabinet that it takes into account CED in decision making”. 

5. Lessons – those promoting CEDs make them as clear, detailed and directional as possible; 
decision makers properly understand CED as made, assess if Plan or Strategy and then 
abide by it. 



Life Cycle Carbon and Planning 

The Issue: 

Widely held view (including by CCC) that building regs (existing and proposed) inadequately 
robust to address the challenge. 
Attention has thus turned to using planning policy framework to embed considerations of life 
cycle of development and to encourage more sustainable approach to building, demolition, 
design. 
Incorporating in policy requirements/expectations going beyond Building Regs compliance as a 
planning consideration – CC considerations going mainstream in planning decision making on a 
much wider basis than previously (sustainable transport/location etc..) ?  



Life cycle carbon and planning (2) 

The traditional scope of planning policy on sustainability has been limited to 
sustainable locations, sustainable transport, appropriate orientation for air flow 
and solar heating/cooling; EV charging sockets. 

London Plan adopts a fundamentally different approach. It led the way with 
Policy SI 2 – Minimising Greenhouse Gas Emissions and SI 7 – “Reducing 
waste and supporting the circular economy incorporates the notion that 
demolition of buildings should be justified (albeit balanced against e.g. 
maximising the efficiency of sites and achieving other sustainable outcomes).



Life Cycle Carbon and Planning (3)

SI 2 is worth quoting in detail  (pretty revolutionary approach in planning policy)
A. Major development should be net zero-carbon.

This means reducing greenhouse gas emissions in operation and minimising both annual and peak energy demand in 
accordance with the following energy hierarchy: 1) be lean: use less energy and manage demand during operation 2) 
be clean: exploit local energy resources (such as secondary heat) and supply energy efficiently and cleanly 3) be green: 
maximise opportunities for renewable energy by producing, storing and using renewable energy on-site 4) be seen: 
monitor, verify and report on energy performance.  B. Major development proposals should include a detailed energy 
strategy to demonstrate how the zero-carbon target will be met within the framework of the energy hierarchy. 
C A minimum on-site reduction of at least 35 per cent beyond Building Regulations is required for major development. 
Residential development should achieve 10 per cent, and non-residential development should achieve 15 per cent 
through energy efficiency measures. ..[Off site in lieu]
D Boroughs must establish and administer a carbon offset fund. Offset fund payments must be ring-fenced to 
implement projects that deliver carbon reductions. The operation of offset funds should be monitored and reported on 
annually
E Major development proposals should calculate and minimise carbon emissions from any other part of the 
development, including plant or equipment, that are not covered by Building Regulations, i.e. unregulated emissions. 
F Development proposals referable to the Mayor should calculate whole lifecycle carbon emissions through a nationally 
recognised Whole Life-Cycle Carbon Assessment and demonstrate actions taken to reduce life-cycle carbon emissions.

 



Life Cycle Carbon and Planning (4)

Being picked up across the country. Arguments against such policies which 
would have been likely to succeed just a few years ago, now being rejected. 

Guidance in March 2022 – “MoL – London Plan Guidance – Whole Life – Cycle 
Carbon Assessments” for planning under SI2F but principles sought to be more 
widely applied (see also HoC Env Audit Cttee Building to Net Zero – May 22)
 - reuse and retrofit of existing structures
 - use repurposed or recycled materials
 - material selection
- Minimise Operational energy and water use
- Disassemble and reuse; building shape and form; regenerative design, durability and 

flexibility; life expectancy…..



Life cycle carbon and planning (4)

Government Response to EAC
 An Environmental Audit Committee (EAC) special report sets out the Government's response 
to its report "Building to net zero: costing carbon in construction", in which the Government 
gives a statement of intent to tackle emissions from the UK's built environment.

In the report the Government appears willing to explore whole-life carbon assessments and 
ratcheting targets to reduce emissions. In 2023 ministers will launch a consultation on 
implementing a proposal from the EAC which has the potential to address the source of 25% of 
the UK's greenhouse gas emissions. The Government also intends to review the National 
Planning Policy Framework to ensure that it contributes as fully as possible to climate change 
mitigation and adaptation efforts.
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Private law remedies “not well suited 
to such a task”

“Canada Goose’s problem is that it wishes to use remedies in private litigation in effect to 
prevent what it sees as public disorder. Private law remedies are not well suited to such a 
task. As the present case shows, what are appropriate permanent controls on such 
demonstrations involve complex considerations of private rights, civil liberties, public 
expectations and local authority policies. 

… the powers conferred by Parliament on local authorities, for example to make a public spaces 
protection order under the Anti-social behaviour, Crime and Policing Act 2014, require the local 
authority to take into account various matters, including rights of freedom of assembly and 
expression, and to carry out extensive consultation…

The civil justice process is a far blunter instrument intended to resolve disputes between 
parties to litigation, who have had a fair opportunity to participate in it.”



Key considerations

• What is the nature of the protest? / What is the extent of the occupation?

• What are the future intentions of the protestors?

• What is the nature of your client’s interest in the land?



Cause of action: general

• Trespass to land: Ineos Upstream Ltd [2019] 4 WLR 100; DPP v Jones [1999] 2 AC 240 at 
pp 244-245

• Nuisance: 
– Coventry v Lawrence [2014] UKSC 13, per Lord Neuberger at [101]

• “Where a claimant has established that the defendant’s activities constitute a 
nuisance, prima facie the remedy to which she is entitled (in addition to damages 
for past nuisance) is an injunction to restrain the defendant from committing such 
nuisance in the future”

– Cuadrilla Bowland Ltd -v- Persons Unknown [2020] 4 WLR 29 at [13]

• Recovery of possession: Secretary of State for the Environment, Food and Rural Affairs 
v Meier [2009] UKSC 11 



Cause of action: local authorities

• LA’s broad powers
– Section 222 Local Government Act 1972 - broadly worded provision giving LAs power to bring legal 

proceedings in their own name where they consider it expedient to do so to promote or protect local 
inhabitants 

– Sharif v Birmingham City Council [2020] EWCA Civ 1488 (street-cruising) – Court of Appeal upheld LAs’ 
right to obtain injunctions using this power

• Breach of planning control
– Section 187B Town and Country Planning Act 1990 - gives LAs power to apply for an injunction to restrain 

an actual or apprehended breach of planning control
– South Cambridgeshire DC v Gammell [2008] EWCA Civ 1159 – Gypsy travellers 

• Anti-social behaviour
– Section 1 Anti-social Behaviour, Crime and Policing Act 2014 -  LAs have power to seek and High Court 

can grant an injunction to restrain behaviour by an adult which qualifies as "anti-social behaviour" within the 
meaning of s 2(1) of the Act

– Birmingham City Council v Afsar [2019] EWHC 3217 (QB) at [25] – School LGBT protests



Cause of action: highways

• Highways Act 1980

– Section 130: places a statutory duty on the highways authority and local 
authority to assert and protect the rights of the public to the use and 
enjoyment of the highway 

– Section 137: criminal offence to wilfully obstruct the free passage along a 
highway



Considerations for the client

• Is this a possession order case? 

• Is this an injunction case? 



Extended Possession Order

• SoS v Meier [2009] UKSC 11, per Lord Neuberger at [72]
– “The fact that an order for possession can be made in respect of a single 

piece of land, only part of which is occupied by trespassers, does not justify 
the conclusion that an order for possession can be made in respect of two 
entirely separate pieces of land, only one of which is occupied by trespassers, 
just because both pieces of land happen to be in common ownership.”

• University of Essex v Djemal [1980] 1 WLR 1301 (CA), per Shaw LJ at p.1305
– “The title to the site and building of the University of Essex is vested in the 

university, which has been incorporated for some years by Royal Charter. Its 
right of possession seems to me to be indivisible.”



Possession Orders

Benefits Challenges

• Part 55.1(b) is a clear mechanism for 
claims against trespassers  

• Procedurally direct and simple 
method of enforcement

• CPR 55.6: alternative service 
provisions

• Separate pieces of land 
• Defendants in possession of part 
• Extent of occupation and moving protesters 



Injunctions

Benefits Challenges

• Restrain trespass on land not 
currently occupied 

• Deterrent effect

• “May be enforced” by sequestration or 
committal

• Strict service rules where consequences 
include committal – alternative service

• No power of arrest: see s.27 of the Police 
and Justice Act 2006 



Injunctions: basis and type 

• S.37 Senior Courts Act 1981; S.38 County Courts Act 1981
– Equitable and discretionary: when “just and convenient”

• Mandatory or prohibitory 

• To restrain existing conduct or pre emptive (‘quia timet’) 
– Test = is there an imminent and real risk of a tort being committed unless 

restrained: Ineos Upstream Ltd [2019] 4 WLR 100 at [34]

• Against named Defendants or ‘Persons Unknown’ 



Interim injunction: test 

• American Cyanamid v Ethicon [1975] AC 396: 
• Is there a serious question to be tried? 

• If so, would damages be an adequate remedy?

• If not, where does the “balance of convenience” lie?

• Section 12(3) Human Rights Act 1998 



Articles 10 & 11: considerations  

• Freedom of expression & Right to peaceful assembly 
– A10 - even if causes irritation / annoyance: information or ideas that "offend, shock or disturb" can 

fall within its scope. 
– A11 - the primary right is one of "peaceful" assembly: does not protect violent / disorderly protest; 

• - proportionality assessment – factors identified 

• DPP v Ziegler [2021] (SC) – statement of how courts approach protest cases in line with A10 & A11 
– “There should be a certain amount of tolerance to disruption to ordinary life”. 

• Protects right to persuade not compel: Cuadrilla Bowland Ltd [2020] 4 W.L.R. 29 (CA) at [94].



Trespass on private land

• S. 6(3) HRA 1998 – Court as public authority to act compatibly 
• But - Longmore LJ in Ineos: 

“36 The right to freedom of peaceful assembly is guaranteed by both the common 
law and Article 11 of the ECHR. It is against that background that the injunctions 
have to be assessed. But this right, important as it is, does not include any right to 
trespass on private property…. 

37…There is no difficulty about defining the tort of trespass and an injunction not to 
trespass can be framed in clear and precise terms …”



Right to protest: proportionality test

• Factors to consider (per DPP v Ziegler, consistent with City of London v 
Samede at [39]): 

1) Extent to which protest breaches domestic law. 
2) Importance of the precise location to the protestors 
3) Duration of protest 
4) Degree to which the protestors occupy the land 
5) Rights of the public & extent of interference with rights of others 
6) Whether “very important issues” of “considerable breadth depth and relevance” 
7) Whether protestors believed in the views they were expressing



Interim injunction: procedure 

• CPR r.23 and r.25 
– Application notice (N16A in CC; N244 in HC) & Draft order
– Notice - 3 clear days before the hearing, unless good reasons (CPR 25.3) 
– Evidence in support (PD 25A, para 3.2) 
– PD 25A, para 5 – what order should contain 

• Choice of court – Certificate of appropriateness 
• Service – as soon as practicable and not less than 3 days before hearing: PD 25A, 

para 2.2 
– Personal service (CPR 6.5) unless order for alternative service obtained (CPR, 

6.15, 6.27) 



How would you serve?

“(2) PERSONS UNKNOWN ENTERING OR REMAINING 
WITHOUT THE CONSENT OF THE CLAIMANTS ON, IN 
OR UNDER LAND ACQUIRED OR HELD BY THE 
CLAIMANTS IN CONNECTION WITH THE HIGH SPEED 
TWO RAILWAY SCHEME SHOWN COLOURED PINK, 
AND GREEN ON THE HS2 LAND PLANS (“THE HS2 
LAND”) WITH THE EFFECT OF DAMAGING AND/OR 
DELAYING AND/OR HINDERING THE CLAIMANTS, 
THEIR AGENTS, SERVANTS, CONTRACTORS, SUB-
CONTRACTORS, GROUP COMPANIES, LICENSEES, 
INVITEES AND/OR EMPLOYEES”



How did they  serve?



Injunctions against Persons Unknown  

• Bloomsbury v News Group [2003] 1 WLR 1633; Hampshire Waste Services Ltd [2004] Env LR 9 

• Cameron v Liverpool Victoria [2019] UKSC 6 – must be capable of being identified 

• What about ‘Newcomers’? (future persons unknown who join after the order is granted) 
– Canada Goose UK Ltd [2020] (CA) – Not able to be made subject to a final injunction 
– Barking v Dagenham [2022] EWCA Civ 13 – CA disagreed with decision of HC and CA in 

Canada Goose: 
• Newcomers can be made subject to both interim and final injunctions

• Bound when they knowingly behave in offending way – South Cambridgeshire v Gammell [2006] 1 
WLR 658 – so effective service on persons unknown is key to enforcement 



Orders against persons unknown: 
guidelines 

1) Join all known and identified persons – undertake to make efforts to identify 

2) Clearly define “persons unknown” by ref to unlawful conduct

3) Give effective notice - set out method of notice in Order

4) Ensure terms are clear and precise so they know what they must not do

5) Include a review provision even for final injunctions 

6) Include provision for liberty to apply for benefit of Newcomers



Scope of Order: clarity is key 

• Clear description of Persons Unknown: 
Canada Goose: “protestors against the manufacture and sale at C’s store of clothing made of 
or containing animal products” = too wide: “Would have included a peaceful protester in 
Penzance”) 

• Unlawful activity – avoid:
– Legal terms (“trespass”, “harassment”, “nuisance”) 
– Subjective criterion such as intention - unless absolutely necessary 
– Evaluative / imprecise language: “sort distance”; “slow walking”; “unreasonably”

• Clear geographical and temporal limits



Enforcing the Injunction



Contempt of Court 

“A contempt of court is not a wrong done to another party to the litigation. It is 
an affront to the rule of law itself and to the court” 

- Per Norris J, Commissioners for HMRC v Munir [2015] EWHC 1366 (Ch) 



Contempt application: 
procedural safeguards

• An injunction “may be enforced” by sequestration or committal 
– CPR Part 81

• Contempt application must include statements of all of the following: CPR r.81.4(2). 

– Nature of alleged contempt 
– Service 
– Penal notice 
– Brief summary of facts
– D’s right to legal representation 
– Legal aid (no means testing) 
– D does not have to give written or oral 

evidence in their defence 

– D’s right to remain silent and decline to 
answer incriminating questions

– Criminal standard 
– Benefit for early admission
– Apology
– Judgement



Contempt application: evidence

• Every contempt application must be supported by written evidence given by affidavit 
or affirmation: CPR 81.4(1)

• Type of evidence
– Statutory declarations
– Video footage
– Social media: Twitter, YouTube
– Press releases
– Statements made in court or previous proceedings

• Disclosure orders and third parties e.g. police
• Manpower 



Contempt application: hearing (Stage 1) 

• Prove breach 
– To criminal standard
– Prove that (i) the defendant received notice of Order and did the prohibited act; 

(ii) intended to do the act; (iii) knowing that the act was prohibited
– Possibility of XX w/o notice (CPR r.81.7)
– No fresh human rights assessment at this stage 

• Check procedural requirements in CPR 81 have been met and underlying order 
is sound

 



Contempt application: hearing (Stage 2) 
• Sanction = a matter for the Court 

• Options: Imprisonment (immediate / suspended), fine, confiscation of assets (CPR 
81.9)

• Approach: see National Highways v Heyatawin [2021] EWHC 3078 at [48] – [52]

• Objectives: punishment; deterrent; and prospect of rehabilitation. 

• ‘Cuadrilla discount’: conscientious motives relevant (Cuadrilla Bowland Ltd [2020] 
EWCA Civ 9) 

• Automatic discount if early admission

 



    
     

“… if you do send me away to prison, ten people, or more, will step forward and 
take my place. And if you go ahead, and put all nine of us away, a hundred 

people, or more, will step forward and take our place. And if you send a hundred 
of us away, a thousand people will step forward and take our place.”

“described by Miss Stacey, aptly in our view, as a “call to arms”. We would regard
them as inflammatory. Such submissions do not on their own supply a principled
reason for increasing the length of a custodial sanction, but they are relevant to the
court’s judgment as to the length of sanction necessary to deter from further
breaches. In his case, the sanction necessary to achieve this purpose is an order for
imprisonment for 6 months….” (Divisional Court)



Injunctions: what’s your exit strategy? 

• Discontinuance – CPR 38.
– Permission needed if interim injunction granted; Notice to be served on “every

other party to the proceedings”. Adverse costs consequences.

• Default judgment – Conditions in CPR 12.3

• Summary Judgment?

• Full trial 



Introduction to rating 

Dan Kolinsky KC



What is rating?

• A tax on the occupation of occupied property, or the 
ownership of unoccupied property

• Important source of local government revenue

• Who is liable:

– S. 43 LGFA 1988: if property is occupied, the 
occupier 

– S. 45 LGFA: if property is unoccupied, the owner



Essential concepts

• Rating is a tax on the occupation of property

• Two fundamental questions:

– What is the property in respect of which an occupier 
is rated?

– What is occupation for rating purposes?



Concept 1: the hereditament

• Rating term for the unit of property against which liability 
arises: the hereditament

• Statutory definition (s. 64 LGFA 1988 and s. 115 GRA 
1967):

“property which is or may become liable to a rate, being a 
unit of such property which is, or would fall to be, shown as 

a separate item in the valuation list”

• Begs the question: when is property shown as a 
separate item in a rating list???



Woolway (VO) v Mazars

• Leading authority on identification of the hereditament

• Concerned non-contiguous floors in a multi-let office

• Floors 2 and 6 occupied by Mazars

• Only way from one to the other was over common parts

• One hereditament or two?



Woolway (VO) v Mazars

• Held: two hereditaments

• Primary test – geographical
– Cartographical unity … aka “ringed around on a plan”
– Self-containment
– Passage from one part to another without leaving demise

• Secondary test: functional
– Is one part necessary for effectual enjoyment of the other?
– Can the parts be separately let for their current uses?
– Objective test



Harding and Clements v SST

• Applied Mazars in blight notice context

• Two fields on either side of road, used to keep 3 horses. Connected 
by a culvert, and claimants owned subsoil under the road. Both 
fields needed to keep 3 horses

• Held (UT(LC)):
– Geographical test failed. Issue is one of unity, not mere 

contiguity. Road prevented cartographical unity. Subsoil and 
culvert not enough. 

– Functional test passed. Issue is whether the plots were 
separately lettable for the purpose for which they were currently 
used. Had to be considered rebus sic stantibus.



Concept 2: rateable occupation

• Four elements:

1. Actual occupation
– Some element of use (even slight)
– Plus intention to occupy
– Extent of use depends on nature of property and occupation

2.     Beneficial occupation
– Occupation must be a thing of value to the occupier (c.f. land 

“struck with sterility”, e.g. highway land)
– No need to be profitable
– The benefit can arise from the bare fact of occupation (POLL)



3.    Exclusive occupation
– Holder of a proprietary estate in possession is prima facie in 

exclusive occupation
– But ultimately a question of fact not law – a trespasser can be in 

exclusive occupation!

4. Non-transient occupation
– Need for character/type of occupation to be sufficiently 

permanent
– Not about the length of term as such
– Wayfarer vs settler



Paramountcy of occupation

• A hereditament cannot have more than one rateable 
occupier

• But possible to have more than one person in actual, 
beneficial occupation of land

• In such cases, who is the occupier for rating purposes?

• The paramount occupier



Paramountcy: the test

• Leading case: Cardtronics UK Ltd v Sykes (VO)

• Concerned the floorspace occupied by ATMs in 
supermarkets and convenience stores

• Presence of the ATM advanced the retail purposes of 
the retailer, but the machine was owned and operated by 
a third party



Paramountcy: the test

Held (Lord Carnwath):

• The governing principle established by Holywell v Halkyn:

“Where a person already in possession has given to another possession of a 
part of his premises, if that possession be not exclusive he does not cease to 
be liable to the rate, nor does the other become so.”

• In shared purpose cases, where “both parties derive a direct benefit from the 
use of the site for the same purpose and share the economic fruits of the 
specific activity for which the space is used”, the host retailer remained the 
occupier



Paramountcy: “rivalry” cases

• Where candidate occupiers don’t have a common purpose: Southern Railway Co v 
Westminster CC

• Concerned kiosks (e.g. WH Smith) in Victoria train station

• Paramount occupier identified by considering control of the hereditament for the 
occupier’s purposes:

To what extent does A’s degree of control interfere substantially with the occupation of 
the premises by B for the purposes for which B occupies them?

To what extent does B’s degree of control interfere substantially with the occupation of 
the premises by A for the purposes for which A occupies them?



Valuation for rating

• “Rateable value” is the result of a rating valuation 

• Statutory definition: LGFA 1988,  Sch 6, para 2(1):

“an amount equal to the rent at which it is estimated the 
hereditament might reasonably be expected to let from 
year to year”

• On a series of assumptions



Valuation for rating: the operation of the 
hypothesis
• Hypothetical tenant and landlord

• Vacant and to let

• Overarching purpose: to find the value to the occupier of 
its occupation



Valuation for rating: the statutory assumptions 

• Para 2(1) assumptions:

– Tenancy begins on the AVD

– Hereditament in a state of reasonable repair 
(excluding repairs a reasonable landlord would 
consider uneconomic)

– Tenant bears all rates, taxes, repairing and insurance 
costs



Valuation for rating: the reality principle

• Tenancy begins on the AVD

• BUT certain characteristics of the hereditament and its use taken to 
be as they were on the material day

– Physical state and enjoyment of the property 
– Mode or category of occupation 
– Physical state of the locality/matters physically manifest in the 

locality
– Use and occupation of other properties in the locality



Valuation for rating: methods

• Range of ways of valuing a property (no legally “right” 
way though – ultimately always a matter of judgment and 
valuation expertise):

– Rentals 
– Comparable assessments/tone of the list
– Receipts and expenditure
– Contractors



How does rating litigation arise?

• Two broad ways:

– Disputes about the content of the list (VOA)

– Disputes about liability (the Billing Authority)

• Some (but not much) overlap in substance: e.g. paramountcy



How to challenge the contents of the list

• Non-Domestic Rating (Alteration of Lists and Appeals) (England) 
Regulations 2009

• Process known as “Check challenge appeal”/”CCA”

• Involve three stages:
– Exchange of info about the property (check)
– Proposal to alter the list (challenge)
– Right to appeal the result of the challenge in the tribunals (appeal)



How to challenge the contents of the list

• All CCA appeals hear first by Valuation Tribunal for England

– Informal procedure
– Dual role – expert/advocate
– Strictly no-costs
– Usually a lay bench

• De novo right of appeal to the Upper Tribunal (Lands Chamber)



Liability challenges

• Non-Domestic Rating (Collection and Enforcement) (Local Lists) 
Regulations 1989

• Three main methods of disputing liability:

– Defend a summons from the BA in the magistrates’ court

– Pay the rates, then make a statutory claim for refund (reg 23)

– Pay the rates, then claim for unjust enrichment



Managing empty property and/ or uses 
that are not viable

Jenny Wigley KC & Harley Ronan



Overview

• Rate mitigation for empty/non-viable properties

• Moving away from non-viable uses: new options under Class E and permitted 
development rights

• Difficulties in dealing with non-viable property with a community use/value: 
assets of community value



Strategies used to avoid empty property rates

Rate mitigation



Empty property rates liability

• Since 2008, most business properties are subject to 100% rates even when 
unoccupied (industrial properties 50%) (LGFA 1988, s.45, the Rating (Empty 
Property) Act 2007 and Non-Domestic Rating (Unoccupied Property) 
(England) Regulations 2008);

• This can obviously be punitive to property owners when they are earning no 
return for the property;

• Not surprisingly, rates mitigation strategies have sprung up.

• But some caution required…..



What are some of the main strategies?

(1) Makro type schemes 

• Named after High Court decision in Makro Properties Limited v. Nuneaton & 
Bedworth BC [2012] EWHC 2250 (Admin).  See latest decision in R (oao 
Public Health England) v. Harlow DC [2021] EWHC 909 (Admin)

• Cyclical intermittent occupation relying on non-liability provisions in regs 3,4 
& 5 of the 2008 Regs for first 3 months (or 6 months) of non-occupation, so 
long as intervening period of at least 6 weeks of rateable occupation.

• Contrived but lawful - Court of law not Court of morals!  



What are some of the main strategies?
(2) Making use of charitable relief 

• Let the property to a charity who uses it ‘wholly or mainly for charitable 
purposes’  - 80% relief under s.43(6) LGFA 1988

• Litigation as to how to judge ‘wholly or mainly’ – spatial element – Kenya Aid 
Programme v. Sheffield CC [2013] EWHC 54 (Admin)

• Genuinely for charitable purposes?  Public Safety Charitable Trust v. Milton 
Keynes Council [2013] EWHC 1237 (Admin)

• Need to demonstrate public benefit?  Nuffield Health v. LB Merton [2021] 
EWCA Civ 826



What are some of the main strategies?
(3) Contrived use of insolvency exemption 

• Reg 4(k) of 2008 Regs – effective exemption to empty property rates where 
the owner is a company which is subject to a winding up order;

 
• Let the property to single purpose company who immediately enters into 

members’ voluntary winding up which is prolonged;

• Action by Secretary of State: Secretary of State BIS v. PAG Management 
Services Ltd [2015] EWHC 2404 – Compulsory winding up by Sec of State 
under s.124A Insolvency Act 1986

• But succeeded in obtaining relief for landlord and scheme could be amended



What are the main strategies?
(3) Contrived use of insolvency exemption (cont’d)

• But succeeded in obtaining relief for landlord and scheme could be 
successfully amended – see SSBEIS v. PAG Asset Preservation Ltd [2020] 
EWCA Civ 1017 (lease provided for contingent payment to be made by the 
landlord to the tenant after a specified period of time, providing a legitimate 
reason for the winding up period to be prolonged).



Where are we now?
• Supreme Court decision in Hurstwood Properties v. Rossendale BC [2021] 

UKSC 16

• effectively ends the use of the winding up exemption as a mitigation strategy

• But more fundamentally, indicates Court’s willingness to adopt a purposive 
interpretation of the legislation (s.65(1)) to thwart tax avoidance scheme

• Scope for relying on similar purposive principles to thwart Makro type 
scheme?

• Re charitable relief – Council in Nuffield Health has been granted permission 
to appeal to the Supreme Court – watch this space 



Options to switch to a viable use without planning permission

Changing a non-viable use: Class E and PD rights



Finding a viable use – use classes 

• Town and Country Planning (Use Classes) Order 1987.

• Where the building is used for a purpose specified in the 1987 Order, use for 
another purpose within the same class is not development (see s. 55(1) 
TCPA 1990; art. 3 of the 1987 Order)

• Where current use is unviable, possible to change use to a different use 
without planning permission



Class E uses

“Use, or part use, for all or any of the following purposes—

(a) for the display or retail sale of goods, other than hot food, principally to 
visiting members of the public,
(b) for the sale of food and drink principally to visiting members of the public 
where consumption of that food and drink is mostly undertaken on the 
premises,
(c) for the provision of the following kinds of services principally to visiting 
members of the public—

(i) financial services,
(ii) professional services (other than health or medical services), or
(iii) any other services which it is appropriate to provide in a commercial, 
business or service locality,



Class E uses (cont.)

(d) for indoor sport, recreation or fitness, not involving motorised vehicles or firearms [or 
use as a swimming pool or skating rink], principally to visiting members of the public,
(e) for the provision of medical or health services, principally to visiting members of the 
public, except the use of premises attached to the residence of the consultant or 
practitioner,
(f) for a creche, day nursery or day centre, not including a residential use, principally to 
visiting members of the public,
(g) for—

(i) an office to carry out any operational or administrative functions,
(ii) the research and development of products or processes, or
(iii) any industrial process,

being a use, which can be carried out in any residential area without detriment to the 
amenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or 
grit.”



Can I use Class E? 

1. What is the existing use and does it fall within a class?

2. Is the 1987 Order precluded by a condition on the extant planning 
permission?

3. Are there any restrictive covenants preventing the proposed change of use?

4. Is the existing use lawful? A change to another use in the same class will 
not be lawful if the existing use is unlawful!



Permitted development: change from Class E to 
Class C3 dwellinghouse

• Where no option within Class E is viable, would residential use be viable?

• Under Class MA of the GPDO 2015, there is deemed planning permission to 
change use from Class E uses to use as Class C3 dwellinghouse (see Part 3 
of sched 2).

• “Allowing unused commercial buildings to be changed into homes will 
encourage more people to live near local high streets and come to the area 
for work and leisure…” (Robert Jenrick, March 2021)



Class E to Class MA: conditions and disadvantages

• At date of application for prior approval, property must have been vacant for 
at least 3 months and used for Class E purpose for at least 2 years

• Not possible if cumulative floor space of the existing building exceeds 1,500 
square metres

• Change can be prevented by Article 4 direction

• Note that Class MA & PD do not operate akin to the 1987 Order – it’s a one 
way street



Application for express PP – what is required for 
change of use from uses with a community aspect?

• Planning decisions and policies should “guard against the unnecessary loss 
of valued facilities and services, particularly where this would reduce the 
community’s ability to meet its day-to-day needs” (NPPF, para. 93(c)).

• Similar requirement often found in local plans – but potentially more stringent 
(e.g. resistance to re-development unless it can be demonstrated that there 
is no demand for current use)

• Where express planning permission is required (i.e if cannot make use of 
Class E or PD rights), likely to need evidence demonstrating that current use 
is not viable



Implications for non-viable uses with a community aspect

Assets of community value



ACVs – Localism Act 2011 

• Local authorities must maintain a list of land which is of community value 
(s. 87)

• The listing of land may be by “community nominations”. Persons entitled to 
make a community nomination include parish or community councils, and 
“voluntary or community [bodies] with a local connection” (s. 89(2)).

• Effect of listing is to impose a moratorium on disposal restrict right to dispose 
of land unless certain conditions are met (s. 95). Six weeks in the first 
instance, and six months if a bid is made.



Implications of ACV status

• No requirement to sell to community bidder(s), but implications of registration 
include:

1. Potential for delaying disposals of the property

2. ACV status is capable of being a material consideration to which decision 
maker can attach weight (e.g. APP/X5210/W/16/3153020 “some weight”; 
and APP/P1045/W/16/3163696, “limited weight”).



Avoiding registration 

• Key question: does the land meet the definition of ACV?

• s 88(1) of 2011 Act: building/land ACT “…if in the opinion of the authority—

(a) an actual current use of the building or other land that is not an ancillary 
use furthers the social wellbeing or social interests of the local community, 
and

(b) it is realistic to think that there can continue to be non-ancillary use of the 
building or other land which will further (whether or not in the same way) the 
social wellbeing or social interests of the local community.”



i. Is there a non-ancillary use?

• Is the use which is claimed to further social wellbeing/interests “non-
ancillary”?

• “Non-ancillary” undefined. A fact specific question.

• Does the use in question support or serves the purpose of another use? 
Idsall School v Shropshire Council CR/2014/0016 at para.16.

• If the answer is “yes”, likely that the use in question is ancillary for the 
purposes of the Act and the property is not eligible to be registered.



ii. Furthering social wellbeing or social interests

• Does the land “further” social wellbeing or social interests of the local 
community?

• To “further” social wellbeing/interests, no requirement that the land/building 
actually makes a contribution to social wellbeing/interests over and above 
what might be available elsewhere: enough that the land is used for the 
purpose of social wellbeing: 4C Hotels (2) Ltd v City of London & Anor [2018] 
UKFTT CR-2017-0011 (GRC)



iii. Social interests or social wellbeing of local community

• “Social interests or social wellbeing of local community” are to be given their 
“natural meaning in the English language”: Trustees of the Duke of 
Northumberland’s Society v London Borough of Hounslow CR/2016/0007 at 
para.34.

• “Local community” also undefined.

• Private clubs/facilities may serve “the local community”: e.g. a private golf 
course and a gym have been found to meet the definition (see Haddon 
Property Development Ltd v Cheshire East Council CR/2015/0017 and 
Henthames Ltd v South Oxfordshire District Council CR/2015/0028)



iv. Is it “realistic” to think that such use can continue?

• No requirement that a use be more likely than not. But the prospect must be 
more than fanciful: Gibson v Babergh DC CR/2014/0019.

• A use may be “realistic”, even though it is only one of a number of 
possibilities: Haley v West Berkshire DC CR/2015/0008.

• “Realistic” does not require that the community use remains viable or that it 
can create a  profit: Gullivers Bowls Club Ltd v Rother District Council 
CR/2013/0009.

• “It is important…not to confuse commercial viability with what altruism and 
community effort can achieve.“ – Worthy Developments v Forest of Dean DC 
CR/2014/0005 per Judge Warren at para.21:



“Realistic to think” - R. (on the application of 
TV Harrison CIC) v Leeds City Council [2022] 4 W.L.R. 32

• Community action group nominated a sports ground for inclusion on list as 
ACV

• Local authority refused to include in the list on the basis that it was not 
“realistic to think” that there could continue to use of the land which would 
further the social wellbeing or social interests of the local community.

• LA reached that decision on the basis of its identification of the site as 
potentially suitable for council housing in local site allocation plan, 
notwithstanding that the site did not yet benefit from planning permission for 
housing



“Realistic to think” - R. (on the application of 
TV Harrison CIC) v Leeds City Council [2022] 4 W.L.R. 32

• The approach to realism adopted by FTT (see previous slides) was correct

• “The legislation does not require a potential future use to be more likely than 
not to come into being, in order for it to be realistic. The fact that the most 
likely of a number of scenarios is one which would not satisfy the statutory 
criteria (eg, a change of use from pub to residential) does not mean that any 
other potential future use is, without more, rendered unrealistic. It is only if 
the non-compliant scenario is so likely to occur as to render any compliant 
scenario unrealistic, that the non-compliant scenario will be determinative of 
the nomination” – per Lane J at [41].



“Realistic to think” - R. (on the application of 
TV Harrison CIC) v Leeds City Council [2022] 4 W.L.R. 32
• Lane J held that the decision to refuse inclusion was unlawful on the basis 

that it failed to take into account countervailing matters which might have 
affected the authority’s ability to deliver its proposals.

• These matters make it “realistic to think” that the existing social uses of the 
land could continue for the purpose of the 2011 Act.

• These considerations included the requirement of the authority to appropriate 
the land forming part of an open space and consider objections; the 
determination of the planning application and the policy in the NPPF which 
placed great weight on preserving access to open space; and the fact that 
the agreement to sell the land to the LA was conditional upon planning 
permission being granted and could be terminated if PP was not granted.



“Realistic to think” - R. (on the application of 
TV Harrison CIC) v Leeds City Council [2022] 4 W.L.R. 32

• The effect of these matters that there were doubts as to LA’s plan to deliver 
redevelopment. 

• While LA was entitled to have regard to the allocation plan, the absence of 
consideration of the countervailing factors meant that the LA had adopted 

“a wholly one-sided approach. Having failed to have any proper regard to the 
future uncertainties concerning the defendant’s redevelopment plans, the 
defendant could not merely rely on [the allocation plan and its intention to 
develop] in order to mandate rejection of the nomination” (per Lane J at 
[56]).



Summary 

• Points to consider for those managing empty or non-viable property:

– Consider rate mitigation schemes

– Changing the use to a viable use via Class E and PD rights (subject to 
restrictive covenants to the contrary)

– Potential for ACV registration to impede/delay development/disposal of 
non-viable uses in respect of property that has a community function. If 
there is a move to include the asset on a list, be aware of grounds for 
resisting inclusion.
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