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Green Belt Exceptions
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• NPPF paragraph 149(c) – ‘extension or alteration of a building provided that it does not result 
in disproportionate additions over and above the size of the original building’

• Meaning a question of law for the court - see [21].

• Not confined to physically attached structures; can include structures which are physically 
detached from the building of which they are an extension – see [52].

• E.g. garages and domestic outbuildings (“normal domestic adjuncts” – Sevenoaks [1997] 
EWHC 1012 (Admin))

Warwick DC v SSLUHC 
[2022] EWHC 2145 (Admin)
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• NPPF paragraph 150(e) – ‘material changes in the use of land (such as changes of use for 
outdoor sport or recreation, or for cemeteries and burial grounds’

• Residential uses (in particular Gypsy & Traveller sites) not within this exception – see [36].

• What falls within? See examples ‘such as’ – not open-ended – “a list which took its flavour or 
extent from the examples given” – need for commonality – see [36] and [31].

• Note genesis of this exception, following Timmins – see [38].

RB Kingston Upon Thames v SSLUHC
[2023] EWHC 2055
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Protection of AONB & National Parks
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• NPPF paragraph 176 – ‘Great weight should be given to conserving and enhancing landscape 
and scenic beauty in National parks […] and [AONBs] which have the highest status of 
protection in relation to these issues’.

• See Bayliss [2014] EWCA Civ 347 and Monkhill [2021] EWCA Civ 74

• Inspector’s assessment failed to demonstrate that he had approached the question of harm 
to the National Park with the great weight principle in mind – see [55].

• NB this was a setting case – views from National Park towards development - but common 
ground that great weight principle applied – see [53].

Persimmon Homes (Thames Valley) Ltd v Worthing BC
[2023] EWCA Civ 762
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• Alleged failure to give great weight to harm.  

• Rejected on reading of DL (note important context of a temporary development).

• Reiterated the approach in Bayliss and St Modwen – no incantation or mechanical recitation 
required.  

• Compare Persimmon where there were positive contrary indicators. (And mere failure to refer 
is not a positive contrary indicator.)

Protect Dunsfold Ltd v SSLUHC
[2023] EWHC 1854 (Admin)
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• Local Plan policy following NPPF paragraph 177 (earlier iteration) – ‘the cost of, and scope 
for, developing outside the designated area, or meeting the need for it in some other way’

• Application for hydrocarbon exploration and assessment, not production.

• So, consideration of alternatives had to be confined to alternatives for the purpose or benefit 
of the exploration in issue, not alternatives to the production of hydrocarbons from the site – 
see [38].

Frack Free Balcombe RA v SSLUHC
[2023] EWHC 2548
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Carbon and other pollution control 
regimes
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• NPPF paragraph 188 – ‘The focus of planning policies and decisions should be on whether 
proposed development is an acceptable use of land, rather than the control of processes or 
emissions (where these are subject to separate pollution control regimes). Planning decisions 
should assume that these regimes will operate effectively. […]’

• Secretary of State’s duties under the Climate Change Act 2008 in respect of aircraft – 
amounts to a separate pollution control regime within NPPF paragraph 188.  Note context of 
UK ETS and CORSIA.

• Contrast Gladman [2020] PTSR 128 re. air quality given the absence of a local dimension.

• Key question: whether emissions would be so significant that they would materially affect 
ability of UK to meet carbon budgets and net zero.  See also Goesa [2022] EWHC 1221 
(Admin).

• Rebuttable presumption.

Bristol Airport Action v SSLUHC
[2023] EWHC 171 (Admin)
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Flood Risk Management
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• NPPF paragraph 162 – sequential test – ‘The aim of the sequential test is to steer new 
development to areas with the lowest risk of flooding from any source. Development should 
not be allocated or permitted if there are reasonably available sites appropriate for the 
proposed development in areas with a lower risk of flooding. […]’

• Risk of groundwater flooding.

• FRA erroneously excluded application of sequential test because site in Flood Zone 1.

• Inspector’s conclusion lawful in any event – based on (1) SFRA; (2) FRA; (3) LLFA 
consultation; and (4) objections.  See [122] – [123].

• NB also permissible to consider mitigation secured by condition – [124]

Wathen-Fayed v SSLUHC
[2023] EWHC 92 (Admin)
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Presumption in favour of sustainable 
development
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• NPPF paragraph 11(d) – presumption in favour of sustainable development

• Officer’s advice to committee: less than substantial harm to DHA (and other harms) do not 
significantly and demonstrably outweigh the benefits of the proposal, therefore grant 
permission.

• Confusion of 11(d)(i) – requiring application of NPPF paragraph 202 balance – and 11(d)(ii). 
See [102].

• See earlier cases – Hopkins Homes; Monkhill; and Gladman.

Widdington PC v Uttlesford DC
[2023] EWHC 1709 (Admin)
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