Practical tips and tricks in
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Pre-issue — notices, prescribed forms and dates
Preparing and issuing — pleadings, prescribed forms and getting it right
The first hearing — timescales, evidence, managing expectations

Making a possession order, costs, enforcement
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Pre-issue: notices

Prescribed by reqgulations — Form 6A for s. 21 notices and Form 3 for s. 8 notices.

« Pay particular attention to dates specified in the notice — s 8 notices vary
depending on grounds relied upon — see s. 8(3A) onwards.

« S. 21 notices: if in doubt about prior service of prescribed information etc, serve
again prior to service of s. 21 notice.

« Giving and receiving: notice may be served by one joint landlord, but name all
tenants and serve separately on each tenant.

« Get these matters right before issue of the claim. Some errors can be saved — but
not all: Pease v Carter [2020] 1 W.L.R. 1459.

* Bein a position to prove service at the hearing. D |
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Pleadings

« Use the prescribed forms — claim form N5, rented residential premises in form
N119. If the forms don't offer sufficient space, consider preparing a Supplemental
Particulars of Claim

« General rulesin CPR 16.2 and 16.4 apply

 PD 55A concerns content of pleadings, but compliance with PD 55A often lacking.
In particular, PDA 55.4, para 2.2 — rules as to form and content of statement of
arrears interest.

« PDA 55.4: "2.4B If the possession claim relies on a statutory ground or
grounds for possession, the particulars of claim must specify the ground or
grounds relied on." — don't just refer to attached s. 8 notice!

* Non-compliance not necessarily fatal — r. 3.10 — but may lead to an adjournment
to allow amendment




55APD.3

Residential property let on a tenancy

2.2 Paragraphs 2.3. to 2.4B apply if the claim relates to residential property
let on a tenancy.

2.3 1If the claim includes a claim for non-payment of rent the particulars of
claim must set out:

(1)
(2)

the amount due at the start of the proceedings;

in schedule form, the dates and amounts of all payments due and pay-

ments made under the tenancy agreement for a period of two years im-

mediately preceding the date of issue, or if the first date of default oc

curred less than two years before the date of issue from the first date of

default and a running total of the arrears;

the daily rate of any rent and interest;

any previous steps taken to recover the arrears of rent with full details of

any court proceedings; and

any relevant information about the defendant’s circumstances, in

particular:

(a) whether the defendant is in receipt of social security benefits; and

(b) whether any payments are made on his behalf directly to the claim-
ant under the Social Security Contributions and Benefits Act 1992.

2.3A If the claimant wishes to rely on a history of arrears which 1s longer
than two years, he should state this in his particulars and exhibit a full (or
longer) schedule to a witness statement.

2.4 If the claimant knows of any person (including a mortgagee) entitled to
claim relief against forfeiture as underlessee under section 146(4) of the Law

of Property Act 1925 (or in accordance with section 38 of the Senior Courts
Act 1981, or section 138(9C) of the County Courts Act 1984):

(1)
(2)

the particulars of claim must state the name and address of that person;
and
the claimant must file a copy of the particulars of claim for service on
him.

2.4A If the claim for possession relates to the conduct of the tenant, the
particulars of claim must state details of the conduct alleged.

2.4B If the possession claim relies on a statutory ground or grounds for
possession, the particulars of claim must specify the ground or grounds relied

O11.
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The first hearing— Part 55

Managing expectations - timeline
- The court will fix a date for the hearing when it issues the claim form: r. 55.5(1).

- Other than trespasser claims, the hearing date will be not less than 28 days from the
date of issue of the claim form (r. 55.5(3)(a)

- The standard period between the issue of the claim form and the hearing will be not
more than 8 weeks (r. 55.(3)(b).

- A defendant who fails to file a defence on time “..may take part in any hearing but the
court may take his failure to do so into account when deciding what order to make
about costs” — 55.7(3).

- First available date after an adjournment of first hearing varies hugely from court to
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The first hearing— Part 55

Managing expectations — the purpose of the first hearing

« The first hearing is a summary procedure at which the court may decide the claim or
give directions: r. 55.8(1).

55.8(2): "Where the claim is genuinely disputed on grounds which appear to be
substantial, case management directions given under paragraph (1)(b) will include
the allocation of the claim to a track or directions to enable it to be allocated".

« The same test as summary judgment: Global 100 Ltd v Laleva [2021] EWCA Civ 1835

* In practice, a defendant who attends a hearing and discloses an arguable defence
for the first time is very likely to be granted an adjournment.

« If obvious that an adjournment will be granted, consider vacating first hearing and

listing for a directions hearing. D I



.
LANDMARK

CHAMBERS

The first hearing - evidence

* In cases other than those against trespassers, all withess statements must be filed and
served at least 2 (clear) days before the hearing: r. 55.8(4). That timeframe does not
include weekends, bank holidays etc: r. 2.8(4).

« What should the statement cover?

a. Proof of service of all relevant notices and other documents (How to Rentbooklet
etc)

b. Rent arrears/conduct relied upon

« Ground 8 requires proof of arrears at the date of the hearing. R. 55.8(4) “does not prevent
such evidence being brought up to date orally or in writing on the day of the hearing if
necessary".

« Consider how you will prove arrears at the date of the hearing (in writing, witnhess
attending etc.)
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Possession orders

« Ask the court to specify the ground on which the order was made

« Time for possession — generally, time for possession will be 14 days from the date of
the order “unless it appears to the court that exceptional hardship would be caused by
requiring possession to be given up by that date” — s. 89(1), Housing Act 1980.

« But time can't be postponed for more than 6 weeks — s. 89(1), Housing Act 1980.

« Enforcement — if seeking enforcement in the High Court, at the very least put this in
the pleadings, and address the criteria in CPR 30.3 (see also Birmingham City Council v

Mondhlani [2015] EW Misc B41 (CC).

- Attitude among DDJ/DJs to granting these applications varies.
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Consider whether fixed costs in Part 45 apply.

Applicability governed by r. 45.16(2)(c)-(e). If the case falls into one of those
categories, Part 45 applies "unless the court orders otherwise", and CPR the
court has a jurisdiction to award beyond fixed costs in “exceptional
circumstances": r.45.13(1).

If the tenancy has a provision entitling the landlord to costs, plead it. The Court
should generally give effect to such provisions: Chaplair v Kumari [2015] EWCA
Civ 798

If claiming an amount other than fixed costs, file and serve a statement of costs
in form N260.
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Preparing for the hearing - checklist

Key documents for a bundle/counsel:

 The pleadings

« The tenancy agreement

« Relevant notices and proof of service — consider certificates of service (Form N215)

 If relying on an arrears ground, statement of arrears and interest and any updated versions,
together with evidence of position as at the date of the hearing

« Any witness evidence

« Statement of costs

Ot



Thank you
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