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• Section 1(5) of the Illegal Migration Act 2023 (IMA) says as follows: 

(5) Section 3 of the Human Rights Act 1998 (interpretation of legislation) does not apply in relation to provision made by 

or by virtue of this Act.

• In addition, the Act was not accompanied by a statement of compatibility with the ECHR, under section 19 of the Human 

Rights Act 1998 (HRA). 

• On the other hand, there is no reference to (a) section 4 HRA, declarations of incompatibility, and (b) section 6 HRA. 

• The upshot of this appears to be that:

• Where there is an incompatibility, or possible incompatibility, in the IMA itself, it will not be possible to “interpret” the 

IMA to avoid that incompatibility. 

• It will however be possible, in this situation, to seek a declaration of incompatibility. Such a declaration will not have 

any immediate utility, but it will at least specify with particularity where the IMA is incompatible, and it may have some 

benefit in the wider “political” sense of creating a basis to argue for amendment of the Act. 

• Importantly, since the role of section 6 is not removed, it remains possible to argue that actions taken pursuant to the 

IMA are in breach of the HRA / ECHR, and hence unlawful, provided that they are not mandated as opposed to 

permitted by the IMA.

• There does not appear to be much doubt that the IMA will breach the HRA / ECHR in certain respects (see example below, 

and also the talks of Alex Goodman KC and Miranda Butler)

• In broad terms the utility of the HRA will therefore be diminished but not removed 
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• Section 2 IMA provides that the Secretary of State “must” make arrangements for removal from the UK where four 

conditions are met, namely: 

• In outline, the person has entered the UK unlawfully in one of the specified ways, all of which relate to breach of 

immigration law (section 2(2)). 

• That arrival was after the coming into force of the IMA (namely 20 July 2023) (section 2(3)).

• The person did not come directly to the UK from a country in which the person’s life and liberty were threatened by 

reason of a Refugee Convention ground (section 2(4)). 

• The person requires leave to enter or remain in the UK but does not have it (section 2(6)). 

• Note that this is a duty to make arrangements, not a discretion or power. Accordingly, where the conditions are met, 

section 6(2) HRA appears to preclude any challenge to the SSHD acting in accordance with this section on the basis that it 

breaches the ECHR i.e. because the SSHD will not have power to act differently. 

• There are exceptions in section 2(11), which are worth noting:

• Unaccompanied children (section 4) 

• Exception due to regulations under section 4(7) (power to provide other exceptions) 

• Certain cases relating to interim measures of the ECHR

• Certain exceptions in relation to modern slavery etc

Duty to make arrangements for removal: section 2
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• For persons who to whom the section 2 duty applies, the duty is not affected by the fact that they have made a “protection claim” 

(e.g. under the Refugee Convention) or a “human rights claim”, or a claim for judicial review: section 5(1). 

• Further, any such claim must be declared “inadmissible” (section 5(2)), and may therefore not be considered under the Immigration 

Rules or at all (section 5(3)). It is not an appealable immigration “decision”: section 5(4).  

• Note however the definition of human rights claim: 

(5) A human rights claim is within this subsection if it is a claim that removal of a person from the United Kingdom to—

(a) a country of which the person is a national, or

(b) a country or territory in which the person has obtained a passport or other document of identity,

would be unlawful under section 6 of the Human Rights Act 1998 (public authority not to act contrary to Convention).

• Importantly, this does not preclude a claim that removal to a third country would breach the ECHR. It is strongly arguably implicit 

therefore (although I do not think it is spelt out) that the duty to make arrangements in section 2 will be “affected” by a claim that 

such removal will breach the ECHR, and hence be in breach of section 6 HRA.

• It follows that it will remain possible to challenge a specific removal proposal (e.g. to Rwanda) on the basis that removal will breach 

the ECHR. 

• This last point of course brings into focus the importance of the Rwanda litigation, since the government’s present plan is that it will 

give effect to the section 2 removal duty by removing asylum claimants who come via a third country to Rwanda. 

Protection claims inadmissible: section 5
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• Main challenge relating to government’s current policy for dealing with those who it says should have claimed asylum en route to the 

UK. The legislative scheme in place at the time of the Rwanda challenges was of course different, and not set out in primary 

legislation, but the significance of the decision will remain even under the IMA, since if the court rules that Rwanda is not safe, that 

will undermine the government’s wish to use Rwanda to give effect to the IMA duty. 

• The Divisional Court ([2022] EWHC 1922 (Admin)) held that the individual removal decisions for all of the individual asylum seekers 

involved in the challenge were unlawful, but rejected all system-wide challenges. 

• The Court of Appeal allowed the appeal. It rejected some of the claimants’ arguments, but made the following critical findings (by a 

majority in the case of the first finding): 

• That the deficiencies in the Rwandan asylum system were such there was a real risk that removal to Rwanda would place asylum 

seekers at a real risk of being returned to their home country where they would face treatment persecution or other inhumane 

treatment, even though they had a valid claim to asylum, and hence that removal would be unlawful; 

• That it was not necessary to decide whether there was a real risk of ill-treatment in Rwanda; 

• That procedural defects in the current scheme identified by the claimants, such as the default 7-day period to make 

representations about why removal would breach the ECHR etc, did not render the scheme as a whole procedurally unfair, but 

that did not mean that the current procedures would generally be adequate. 

• That certain EU law derived asylum legislation had been repealed by the Immigration and Social Security Co-Ordination Act 2022, 

and hence did not render the scheme unlawful. 

The Rwanda litigation: 
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• Not all issues from the Court of Appeal are live in the Supreme Court. list of issues is available here: Current cases - The 

Supreme Court. In summary, and leaving aside certain points of legal complexity which are less important to the 

outomce, they are: 

(1) Will asylum seekers sent to Rwanda face a risk of refoulment? 

(2) Will they face a risk of other treatment contrary to Article 3 ECHR? 

(3) Did the Secretary of State fail to discharge her procedural obligation to consider these issues?

(4) Was the Court of Appeal right in respect of the retained EU law issue? 

• Watch this space! 
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