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 What is a trespasser possession claim?

* Which court?

 The procedure

* Interim Possession Orders — an whistlestop tour
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What is a Trespasser Possession Claim? Chambers

 Distinction between trespassers at common law and trespassers under CPR
« CPR 55.1(b):

“'a possession claim against trespassers’ means a claim for the recovery
of land which the claimant alleges is occupied only by a person or
persons who entered or remained on the land without the consent of a
person entitled to possession of that land but does not include a claim
against a tenant or sub-tenant whether his tenancy has been terminated
or not”
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* The special possession procedure is only available against trespassers
within this definition

— Former licensee — yes
— Former tenant — no
* Quicker process
— Hearing should be listed more quickly
— Time for service shorter
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« County Court — default
— Can be issued at any County Court

— BUT will then be sent to the County Court hearing centre which serves the
address where the land is situated
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« High Court - Practice Direction 55A

“1.3 Circumstances which may, in an appropriate case, justify starting a
claim in the High Court are if —

(1) there are complicated disputes of fact;

(2) there are points of law of general importance; or

(3) the claim is against trespassers and there is a substantial risk of public
disturbance or of serious harm to persons or property which properly require
immediate determination.

1.4 The value of the property and the amount of any financial claim may
be relevant circumstances, but these factors alone will not normally justify
starting the claim in the High Court.”
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* Wrong court — PD 55.3 para 1.2
— Strike out or transfer
— Delay and cost consequences
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. CPR 55.3(4):

“Where, in a possession claim against trespassers, the claimant does not
know the name of a person in occupation or possession of the land, the
claim must be brought against ‘persons unknown’ in addition to any
named defendants.”
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 Time - CPR 55.5

“(2) In a possession claim against trespassers the defendant must be
served with the claim form, particulars of claim and any witness
statements —

(a) in the case of residential property, not less than 5 days; and
(b) in the case of other land, not less than 2 days,
before the hearing date.
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e Method — CPR 55.6

« Service against Persons Unknown:

— Attaching copies of the claim form, particulars of claim and any witness statements to the
main door or some other part of the land so that they are clearly visible; and

— if practicable, inserting copies of those documents in a sealed transparent envelope
addressed to ‘the occupiers’ through the letter box;

or

— Placing stakes in the land in places where they are clearly visible and attaching to each
stake copies of the claim form, particulars of claim and any witness statements in a

rn

sealed transparent envelope addressed to ‘the occupiers’.
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« Claim form — N5
 Particulars of claim

— Must state the claimant's interest in the land or the basis of his right to
claim possession and the circumstances in which it has been occupied
without licence or consent.

— N121

* No mesne profits in prayer
— Additional particulars required?
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. CPR 55.7(2)

“In a possession claim against trespassers rule 15.2 does not apply and
the defendant need not file a defence.”
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« Will anyone attend?

 If so, is the claim genuinely disputed on grounds that appear to be
substantial?

* Immediate order for possession?
— McPhail v Persons Unknown [1973] Ch. 447
« Costs
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« Alternative route to recover possession
* Quick procedure
« Threat of criminal offence/ sanction
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« |IPOs are only available if certain conditions are met:
1. For the recovery of premises and not open land

2. Can only be used to evict squatters who entered the land without the
consent of the owner

3. 28-day deadline from when the landowner had knowledge of the
trespasser

4.  The applicant must have been the owner/lessee of the land
throughout the period of occupation by the squatters

5.  The applicant must have an immediate right to possession
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* To be issued in the County Court:
— Claim form (N5)
— Application notice (N130)
— Written evidence in support

« Witness statement from the claimant personally or a duly authorised
officer (if the claimant is a company)

« May be issued against “Persons Unknown”
» Listed at the point of issue
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e« Service

— Within 24 hours from issue of the application, the claimant must serve the
defendants with:

e Claim form

« Application and evidence
* A blank witness statement form
* The claimant should file a certificate of service before the hearing
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* The interim hearing
— Any defendant who attends is entitled to participate
— The court should grant an |PO if:
* The proper service procedure has been followed
« All the relevant conditions for an interim possession order are met

* The claimant has given adequate undertakings in support of her/his
application

— The court will re-list it for the substantive hearing (not less than 7 days
later)
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« After the interim hearing
— The order must be served within 48 hours of being sealed

— A squatter who fails to leave the premises within 24 hours of service of an
IPO commits a criminal offence

— If he returns within 1 year an offence is also committed

— It is also an offence for anyone to trespass where an [PO is in force unless
a copy of the order is not fixed to the premises

— But, late service means an offence won’t have been committed
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* The next hearing,
— The claimant must file a certificate of service in advance

— The interim possession order will expire on the date of the hearing of the
claim

— The court can:
« Make a final order for possession
e Dismiss the claim

 Direct that the matter be dealt with as an ordinary possession claim
« Enforce any of the owner/landlord's undertakings
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Thank you for listening
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